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Introduction

Alternative Dispute Resolution (ADR) is an increasingly important part of the
European Commission’s vision of the internal market. The creation and
support of the EEJ-Net by the Commission and Member States shows the
growing importance attached to ADR. Further evidence of the importance of
ADR as a redress mechanism is that it is now being included in proposed
legislation.

The November 2003 ‘Euro-barometer’ survey showed that only 12.4 % of
consumers had made a cross border purchase in the last 12 months. 48.5%
felt they had a high level of consumer protection in their own country but only
20.3% when they shopped in another European country.

Why are these figures so small?

Consumer confidence (or lack of) is a major issue. Confident consumers
shop more, they are good for business, good for the economy and good for
the internal market.

Knowing that there is access to redress mechanisms wherever you shop or
live is crucial to the development of consumer confidence. ADR is an integral
part of that process.

Any difficulties arising are practical. Since the Clearing House of the EEJ-Net
became operational in May 2002 it has become apparent that the Clearing
House cannot operate to its full potential without the further development of
ADR in Ireland.

For this reason the Clearing House has put together this report to address the
problems and show that more importance needs to be placed on ADR
development in Ireland.

This report will examine the experiences of the Irish Clearing House. It will
consider the existing ADR situation in Ireland and look at the European
situation.

Finally this report will put forward proposals for the positive development of
ADRin Ireland



Experience of the Irish Clearing House

In 2003 the Irish Clearing House dealt with a total of 90 cases, compared with
29 cases received in the first 7 months of operation in 2002.

Of the 90 cases received, 12 of them were lodged by consumers from other
Member States. These cases could not be referred to ADR in Ireland as there
was either no ADR body available to deal with the particular complaint or the
retailer refused to participate in the procedure. (A full break down of the cases
dealt with by the Clearing House is provided in annex 3.)

The remaining 78 cases received related to Irish consumers with disputes
against retailers in other Member State. Of these, 12 cases were sent to ADR
bodies in other Member States. The 12 cases sent to ADR in another
Member state are still active. Out of the remaining 66 cases, 10 were referred
to the ECC, 1 was referred to SOLVIT and another to FIN-Net, in 4 instances
there was an ADR body but the consumer did not agree, in 2 cases the
company refused to accept the procedure and in the remaining 48 cases no
ADR bodies were available. It has to be pointed out that of these 48 cases, 45
relate to timeshare, which due to the fraudulent nature of many of these
companies do not offer ADR. It is clear that in other Member States there are
good ADR systems but the area of timeshare still remains problematic.

The following are examples of some of the complaints received by the
Clearing House:

While in Ireland on business a UK consumer purchased a suit from a retailer
in Dublin. When the consumer returned to his accommodation he realised
that the suit did not fit him and returned it to the shop the next day. The shop
agreed to replace the suit for a larger size, but as they did not have any in
stock they agreed to send it by post to the UK.

After several months of waiting for delivery of the suit the consumer contacted
the European Consumer Centre (ECC) Dublin for assistance. The ECC Dublin
made numerous attempts to resolve this matter through direct contact with the
company however this course of action failed. The ECC Dublin requested the
assistance of the Office of the Director of Consumer Affairs which was also
unable to obtain a refund on behalf of the consumer. The dispute was then
referred to the Clearing House. However due to the fact that there was no
nominated ADR body to deal with this complaint the dispute was closed
unresolved.

Another example of the type of complaint received by the Clearing House is
airline complaints. Airline disputes account for 67% of the Clearing House’s
cases.

An ltalian consumer booked flights for his child over the internet with an
airline. At the time of the booking the child was 11 years of age. According to



the translation on the lItalian version of the terms and conditions, children from
11 years and upwards could travel alone. However under the English terms
and conditions the age limit was 12 years and over.

On the outward flight from Italy to Ireland there was no problem with the child
flying alone. However on the homeward journey the child was denied
boarding due to age. The consumer had to purchase a flight with another
airline which cost over €400.00. After the intervention of the ECC Dublin the
consumer received the price of the original flight ticket, €60.00, from the
airline, however the airline in question refused to compensation the actual
loss. The dispute was then referred to the Clearing House however due to the
fact that the company refused to participate in the ADR procedure the case
was closed unresolved.

Many of the complaints received by the Irish Clearing House could have been
sent to the “Centre for Dispute Resolution” which is a nominated ADR body.
This ADR body specialises in mediation and deals with complaints all natures.
Unfortunately due to the lack of co-operation from the cited businesses, the
Irish Clearing House has yet to avail of the services of this ADR body.

Although many businesses agree that ADR it very useful in the resolution of
consumer disputes it is important to remember that ADR is voluntary and
therefore when companies refuse to participate the Irish Clearing House must
close a dispute unresolved.

An overview of ADR in Ireland

Currently Ireland has six ADR bodies which were notified in 2001 by the
Department of Enterprise, Trade and Employment to the European
Commission.

These nominations were based on the European Commission’s
Recommendations’. In order to become a nominated ADR body, the body
must comply with the seven principles set out under these Recommendations.
(See annex 1)

The following is a list of the ADR bodies that are currently recommended and
details of their functions:

1. Ombudsman for Credit Institutions

The Ombudsman for Credit Institutions is responsible for resolving
disputes between individual consumers and banks, building societies
(and finance houses which have been prescribed as Credit Institutions
under Section 2 of the Consumer Credit Act 1995)

! European Commission Recommendations on the Principles applicable to bodies responsible for the
out-of-court settlement of consumer disputes (98/257/EC) and (2001/310/EC)



2. Insurance Ombudsman of Ireland

The Insurance Ombudsman provides independent settlement of
disputes between personal policyholders and their insurance company.

3. ELCOM, the Electricity Supply Board, Arbitrator

ELCOM deals with complaints relating to services provided by the
Electricity Supply Board (ESB) such as bill and payment queries;
supply connection; network repairs; supply quality and continuity;
communications and customer charter guarantee disputes.

4. Arbitration scheme for tour operators and consumers, Chartered
Institute of Arbitrators, Irish Branch (see annex 6.)

This scheme is run by the Chartered Institute of Arbitrators and
involves disputes which relate to holiday complaints against tour
operators. The arbitration is dealt with by an individual arbitrator drawn
from a list of arbitrators for the holiday complaints scheme. The tour
operator has no role in the decision-making process nor can they
interfere in the outcome.

5. Centre for Dispute Resolution

This centre is a not-for-profit limited company with membership drawn
from different sectors of the business community. They deal with the
mediation of business, commercial, workplace and consumer disputes
of any value.

6. The Advertising Standards Authority for Ireland (ASAI)

The Advertising Standards Authority for Ireland is an independent self-
regulated body set up and financed by the advertising industry. The
objective of the ASAl is to ensure that all commercial advertisements
and promotions are ‘Legal, Decent, Honest and Truthful’. This is
monitored under the rules of the Code of Advertising Standards and
Sales Promotion Practice

While the context of this report looks at ADR in Ireland and the need for
further development it is important to consider what redress mechanisms
currently exist in Ireland for the settlement of consumer complaints.

The Small Claims procedure for resolving consumer disputes was set up as a
pilot scheme in three District Court areas in 1991. The success of this scheme
led to the establishment of the procedure on a nationwide basis in 1993.



The administration of the Small Claims procedure is through the Small Claims
Registrar and the fee for taking a claim is €9.00. The aim of the procedure is
to be an inexpensive, fast and easy way for consumers to resolve disputes
without needing to employ a solicitor.

The type of claims which can be made relate to faulty goods or bad
workmanship. Claims can also be made for minor damage to property and for
the non-return of rental deposits. However the Small Claims procedure does
not accept claims relating to debts, personal injuries, goods purchased on hire
purchase or breach of leasing agreements.

The maximum claim accepted by the Small Claims procedure is €1,269.00.
Although this is a very useful service for consumer who reside in Ireland it is
of limited benefit for consumers from other Member States. The main reason
for this is, in order to take a case through the Small Claims procedure the
claimant must be available to appear in person during the court hearing.

Another barrier to this redress mechanism is that the maximum claim is
relatively low in terms of prices for products today. Iltems like furniture, TVs
and package holidays sometimes cost more that the €1,269.00. There is a
need to develop a service which will give consumers access to justice for
goods that exceed the Small Claims procedure limit.

It is important to note than in addition to the existence of the Small Claims
procedure and nominated ADR bodies as methods of solving consumer
disputes, other non-nominated ADR bodies exist in Ireland. Relevant non-
nominated ADR bodies will be referred to in a later section of this Report.

ADR in the European Union

The traditions of ADR are different throughout the European Union. Some
countries have a long and successful history of ADR whereas others do not.
The following summaries provide a brief overview of ADR in other EU
countries.

The Nordic ADR System.

Systems in the Nordic countries are not identical however they are similar.
Denmark, Sweden, Finland and Norway all have a central complaints board
run by the State.

The complaints boards are all independent bodies which consist of
representatives from both consumer and business organisations as well as an
impartial member who can be a judge or solicitor.

The national boards in Denmark, Sweden, Finland and Norway have
competence for many disputes between businesses and consumers. The
boards all adopt a written and adversarial procedure. The board’s decisions
are not binding, however in Norway complaints board recommendations



become binding and enforceable if a case is not appealed through the courts
within a certain time frame.

70% of all recommendations are complied with by businesses. A reason for
this is the recommendations are made public and are available for all to see.

Iceland

In Iceland there is 1 notified ADR body with the European Commission,
however there are also 6 private complaint boards. Mediation is provided by
the national consumer organisation which is also the Clearing House.

The Nordic schemes function well as they are well established and frequently
used by the consumers. They handle cases in a swift and effective manner
and their recommendations are implemented to large extent on a voluntary
basis.

Austria

Like Ireland, Austria does not have a long tradition of ADR. Austria has 15
notified ADR bodies covering different sectors and regions. The competencies
of theses bodies include disputes relating to dentists, medical services,
chimney sweeping disputes, dating and marriage agencies,
telecommunications, problems relating to car repair and laundries.

Belgium

In Belgium there are 21 notified ADR bodies which include both arbitration
and mediation/conciliation procedures.

There are 4 arbitration schemes which cover insurance, travel, furniture and
laundry. The remaining 18 schemes cover areas such as used cars, banking,
insurance, postal services, public administration, telecommunications,
furniture and textiles.

France

There are 5 notified ADR bodies in France. Three of these have general
competence. The other two are sectoral (finance and insurance).

“La boite Postale 50007 is a publicly funded scheme under the Department of
Competition, Consumer and Prevention of Fraud. This scheme provides a
single address to which consumers may file a complaint. Professional
organisations and consumer associations in the Department all contribute to
the PO Box 5000 service. Complaints are separated into two categories, one
panel deals with investigations and another with contractual disputes.

The consumer association or professional organisation in charge of the case
will approach the company concerned, and work towards an amicable



settlement of the dispute. If this initial mediation is unsuccessful, the dispute
will then go to a reconciliation board working for each PO Box 5000.

Germany

There are 203 notified ADR bodies in Germany. Three of these ADR bodies
have national coverage but are limited to the specific area of financial
services. The rest have regional coverage or Ilocal geographical
competencies.

ADR has a long history in Germany and it is for this reason that so many ADR
bodies exist. Some of the areas covered by ADR in Germany relate to craft
industries; laundries; housing; bank transactions; electronic installations; radio
and TV; painting; dentists; doctors; lawyers; hairdressers; repair of motor cars
and trade of new and used cars, etc.

Greece

There are 57 notified ADR bodies with regional coverage but general
competence; there is also a banking ombudsman and a body that deals with
insurance.

Under Greek law?, each Government Department in Greece has a
"commission for out-of-court amicable settlement of disputes”.

The commission is made up of a

o Lawyer - belonging to the competent law society
o Representative of the local chamber of commerce and industry,
o Representative of the local consumer associations,

The commission deals with all consumer-related disputes. The jurisdiction of
the Department is where the supplier provided the good/service to the
consumer.

The commission’s recommendations are not binding.
Italy

ADR is a relativity new procedure in ltaly. There are 3 ADR bodies nominated
with the European Commission. All 3 have national coverage but are sector
based. The ADR bodies are the banking ombudsman and the Arbitration
Boards of Telecom ltalia and the Chambers of Commerce (Rome and Milan).
The first two bodies’ competence is self explanatory.

The Chambers of Commerce (Rome and Milan) offer a mediation service and
deal with 5 main areas of consumer disputes such as tourism, commerce,

? Article 11 of Act 2251/94 on consumer protection



construction, handcrafts and real estate. The procedure concludes with a
conciliation report which establishes a private agreement between the parties.

Luxembourg

There are 4 notified ADR bodies with the European Commission. They all
have national coverage but are limited to one sector of activity. The sectors
covered by ADR are travel, insurance, car repair and financial services. ADR
is not very wide spread in Luxembourg and like Ireland needs to be developed
further.

Portugal

Prior to the creation of the “Consumer Arbitration Centre, Lisbon”, Portugal did
not have a tradition of ADR schemes. The Arbitration Centre was originally a
Portuguese pilot programme, which was set up in 1989 and funded by the EU
in order to create access to justice for consumer disputes in Portugal.

There are 10 notified ADR schemes; four of these follow the model of the
Arbitration Centre. The centre considers all disputes where:

e They arise from the supply of goods or the provision of services to
consumers for private use by natural or legal persons exercising an
economic activity of a professional nature for remuneration

e Value does not exceed €3,740.98

e (Goods have been supplied or the services provided within the city of
Lisbon

Procedure: The Arbitration Centre comprises: a legal service, which assists
the Arbitration Tribunal, screens the claims, handles the proceedings and
provides a permanent legal consultation service for consumers and traders.

Arbitration Tribunal comprising a single arbitrator, who is a judge appointed by
the High Council of the Judiciary for an indefinite period. Proceedings are in
writing. Claims may be submitted directly to the Centre, in writing or in person.
The decision delivered by the Centre’s Arbitration Tribunal is equivalent to
decisions of the courts of first instance and is enforceable in law directly
through the courts.

Portugal also has an ADR body with national coverage for complaints relating
to the car industry, insurance schemes, financial services sector, etc.

Spain

There are 68 notified ADR bodies in Spain. These bodies are attached to a
public authority and administer the arbitration system. Only one of these has
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national coverage and is normally used in cross-regional or collective
disputes. All boards are general as opposed to sector based.

The Consumer Arbitration Boards deal with consumer's complaints and
claims regarding the consumer’s rights as recognised by law. The consumer
arbitration system is established throughout the whole of Spain. Each
Consumer Arbitration Board covers a particular area which is laid down in the
decision setting it up. The area covered always coincides with that of the
public authority to which it reports. Given the Spanish public administration,
there are regional, provincial and local boards and also a national arbitration
board which deals with certain subjects. There is no limit on the value of
disputes.

The proceedings come to their conclusion with the issue of an award which is
binding on the parties.

The Netherlands

There are 3 notified ADR bodies in the Netherlands, including the Foundation
for Consumer Complaints Board which is responsible for setting up sector
schemes. The other two bodies deal with financial services and the Insurance
Ombudsman.

The Foundation for Consumer Complaints Boards was established in 1970.
The objective of this ADR Body is the resolution of disputes relating to
complaints from consumers concerning goods and services purchased from
suppliers.

Since Mid-2002, there have been 29 schemes under the umbrella of this ADR
Body. Each of the schemes has sectoral competence such as banking, dry
cleaning, public transport, postal services, travel, dating agencies, etc.

The foundation will only establish a new complaints board in a particular
sector when certain conditions are met. The most important of these
conditions are:

e Members of the trade association in the sector concerned must have
reliable terms and conditions of supply

e The trade association must guarantee compliance with the decisions of
the Complaints Board.

The Dutch Government offers a financial incentive® only to complaint boards
that fulfil certain requirements. The Complaints Boards pass decisions that
are binding on both parties.

United Kingdom

3 “Rules of recognition of complaints board” 19™ December 1996. Regulation No. 597868/896
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There are 19 notified sectoral ADR bodies in the UK, mostly in the form of
Ombudsmen or arbitration schemes. The Office of Fair Trading also gives its
support to sectoral codes of practice which include provisions for access to
ADR schemes.

The sectors covered are banking; building societies; carpet cleaning;
consumer credit; direct selling; estate agents; financial services; finance and
leasing, funerals; furniture, floor coverings and allied trades; housing
insurance; Financial Ombudsman Service; legal services; mail order;
pensions; travel; The Chartered Institute of Arbitrators and online dispute
resolution services.

In Scotland the ADR bodies notified are, cars, legal services and Local
Authority services.

The Development of ADR in Ireland

This report has already discussed the shortcomings of the current Irish
system with particular regard to a shortage of ADR bodies. It has also touched
on the lack of business participation. Ireland has the opportunity to learn from
the ADR systems of the other European Countries and benefit from their
experiences. Although Ireland does not have a long history of ADR there are
many ADR bodies which could be developed in order to create a really
effective system.

This report has identified five areas on which to concentrate the proposals for
the development of ADR in Ireland. The first two, development of an umbrella
ADR body and development of a Consumer Complaints board are new
proposals for the future. The Clearing House considers either of these
proposals to be beneficial for resolving consumer disputes.

The final three, nomination of ADR bodies, promotion of ADR with businesses
and promotion of ADR with consumers, constitute ongoing work that needs to
be developed further. This work can tie in with the proposed developments in
the future.

Development of an Umbrella ADR body
When this report looked at ADR systems in the different Members States the
number of similarities between these bodies and the ADR bodies in Ireland

became apparent.

One of the schemes in particular which could be looked at closer is the Dutch
scheme “The Foundation for Consumer Complaints Boards”.

This ADR body operates by developing ADR schemes with different business

sectors such as banking, dry cleaning, public transport, postal services, and
travel. In total 29 schemes have been developed with different sectors.

12



To encourage business sectors to develop ADR schemes with this
Foundation the Dutch government offers a financial incentive or ‘recognition’.
However this incentive is only offered to those who fulfil certain requirements.
(One of the requirements is that the ADR scheme must represent a significant
group within their sector).

In Ireland the Chartered Institute of Arbitrators operates in a very similar way
to this Foundation in the sense that it has developed schemes with two major
business sectors: the scheme for tour operators and consumers and the
Society of Irish Motor Industry scheme. (See annexes 6 + 7)

The development of more ADR schemes with this particular body has the
potential to be of great benefit in the resolution of cross-border consumer
disputes.

The Irish Government, the Irish Clearing House and the Chartered Institute of
Arbitrators, Irish Branch could work closely together to promote the
development of ADR schemes with other large business sectors such as

Air Transport Council

Chamber of Commerce of Ireland

IBEC, Irish Business and Employers Confederation.
Small and Medium Enterprise Association

Irish Hotel Federation

Irish Internet Association.

2B

These are just a few of the many associations representing businesses in
Ireland.

The Irish Clearing House received a request from the Car Rental Council of
Ireland to attend their Annual General Meeting in February 2004. This request
followed a mail shot which was sent out to many businesses and
associations. The mail shot contained information on the benefits of ADR and
how it could create consumer confidence in their products and services.

The members of the Car Rental Council were interested in learning more
about ADR schemes and how it could be of benefit to them. One of the
concerns expressed by the council members at this meeting was the set up
cost of such schemes.

With this concern in mind is there a possibility that the Irish Government could
offer financial assistance to cover the set up cost of these schemes?

Would such an offer entice more businesses to develop schemes?

In order to gain a better understanding of the benefits of offering financial
assistance, we could take a closer look at the Netherlands.
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Development of a Consumer Complaints Board

The second proposal is the development of an ADR scheme that could work
similarly to that of a consumer complaints board. A board could be set up by
the Government to handle both domestic and cross-border consumer
disputes.

The ODCA currently advises consumers on their domestic rights and the ECC
advises consumer on their rights and assists with cross-border disputes. If
consumers’ complaints, whether domestic or cross-border, cannot be
resolved amicably, the Consumer Complaints’ Board would constitute the next
step by providing independent resolution of a dispute.

The Nordic countries have a long and successful tradition of such consumer
complaint boards. Due to the successful history of these complaints boards
the Clearing House co-ordinator visited the Danish consumer complaints
board (see annex 4) in order to learn more about the service offered by this
type of ADR body.

The Danish complaint board is well respected and their decisions, although
they are not binding on either party have a compliance rate of c. 85%. One of
the reasons this compliance rate is so high is that decisions made by the
board can be accessed by the public.

The creation of such a body in Ireland could also benefit Irish consumers by
bridging the gap for disputes which exceed the Small Claims Court limit yet
are not of sufficient ‘value’ to take to the District Court.

Furthermore it could also act as a very useful ADR system for the resolution
of cross-border consumer disputes. The development of such a body would
be a long term but worthwhile project.

These two suggestions are examples of how Ireland could develop ADR.
From the information in this report and the Clearing Houses practical
experience it is clear that there is consumer demand for a well functioning
ADR scheme and the lIrish Clearing House would urge the development of
either scheme for consumers.

Nomination of Existing ADR bodies

An important objective of the Clearing House Dublin in 2003 was to work
towards the development of ADR in Ireland. This continued in 2004 with the
attendance by the Clearing House co-ordinator at the seminar ‘How to
Reinforce the Quality of ADR through the Notification Process’. This
European Commission organised seminar discussed how to encourage ADR
bodies to become nominated.

The ongoing nomination of ADR bodies is an important element of the

development of ADR in Ireland. With this in mind discussions were held with
the following ADR bodies:
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The Private Residential Tenancies Board (PRTB) is a Government
body established to provide a dispute resolution service for landlords
and tenants.

The PRTB can deal with complaints up to €20,000 and all landlords
and tenants will be obliged to participate. Decisions made by the
PRTB are enforceable, and the PRTB can fine landlords €3000 if they
do not comply with any decisions.

This ADR body has expressed its wish to become a notified ADR body.
The Direct Selling Association (DSA) of Ireland

This association represents direct selling companies in Ireland. The
association's codes are supervised by an independent, legally qualified
administrator appointed by the DSA council on behalf of the
Association.

Where a consumer complains about a member of the DSA the code
administrator will normally deliver the adjudication within two weeks of
receiving all relevant representations documents/comments. Both
parties receive a copy of the written adjudication.

The decision is binding on the member and any direct seller, the
complainant is not bound by the adjudication.

This ADR body has expressed its wish to become a notified ADR body.
The Chartered Institute of Arbitrators, Irish Branch.

Contact has been maintained throughout 2002 and 2003 and further
talks will be held with this body to discuss the development of a
scheme to deal with the Clearing House cases.

A proposal has been put forward by the Chartered Institute of
Arbitrators, Irish Branch, to mirror the scheme which was developed by
its UK branch. (Annex 8.)

Scheme for the Society of the Irish Motor Industry (SIMI)

Following discussions with the Chartered Institute of Arbitrators, the
Scheme for the Society of the Irish Motor Industry has been developed
and is ready to be put foreword for nomination.

Electronic Consumer Dispute Resolution (ECODIR)

The aim of the ECODIR Project is to set up a system devoted to the

electronic resolution of Internet disputes arising between consumers
and merchants.
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ECODIR have expressed an interest in becoming notified. However as
this body has recently just come out of its pilot phase they would like to
hold off nomination for some months until they become well
established.

The above ADR bodies have been identified by the Clearing House as ADR
bodies that could be notified with the European Commission.

The nomination of these ADR bodies will be beneficial for consumers. In
relation to our proposals for an umbrella ADR body and a Consumer
Complaints Board, these ADR bodies will still have a role to play. They can
choose either to become part of the umbrella body or complaints board or to
remain as independent ADR bodies.

Business Participation

The lack of ADR Bodies is not the only barrier to accessing ADR schemes;
the lack of business participation also creates a problem.

Although the Clearing House is unable to ascertain the reasons why
companies refuse to participate in ADR, we believe that one reason is the lack
of understanding of ADR procedures.

With this in mind the Clearing House has taken the steps to educate
businesses through advertising and also by attending conferences and
informing them of the benefits of ADR for their businesses.

The Irish Clearing House will also link up the “Euro Info Centre’s” this year in
order to promote ADR and its benefits trough this information centre.

The Euro Info Centre Network operates as a "First Stop Shop" for enterprises
on information relating to the European Union. Euro Info Centres are the
authoritative source of information and advice on the euro, EC legislation, EU
initiatives for business, public contracts, funding programmes.

The Irish Clearing House also plans to hold a seminar in autumn 2004 on the
development of ADR in Ireland, to which business associations will be invited.
The seminar will provide a platform for the showcasing of the Clearing House
and of existing ADR bodies, and will provide a forum for discussion on the
development of ADR which includes the involvement of businesses.

Another reason why companies do not participate is simply that some
businesses deny consumer their rights.

From the experience of both the European Consumer Centre and the Clearing
House they find that some businesses simply refuse to resolve complaints.
This is particularly the case when the complaint has been made by consumer
in another Member State. This may be because they are aware that the
consumer is unable to take the complaint through the Small Claims Court.
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Although current legislation offers consumers a good level of protection,
currently there is no way to force businesses to give consumers their legal
entitlements.

From the case example provided regarding the consumer who purchased a
suit from a shop in Dublin, this shows that some companies disregard
consumers rights and no authority other than the court system, can force
them to resolve a consumer’s dispute.

This type of problem is not isolated to cross-border consumer complaints,
consumer who live in Ireland also experience this barrier. Problems like this
arise for a consumer who purchases either goods or services that exceeds
the small claims limits. Although they may well be entitled to a remedy to their
problem this right is denied by some rogue traders.

How is this overcome in other countries?

In countries such as Denmark, Sweden, Finland and Norway the publication
of so called ‘black lists’ seems to create a degree of respect. Companies do
not wish to be put on such list and therefore they comply with legislation.

Denmark has also tried to overcome this problem by introducing new
legislation which was enacted in January 2004. The Act is intended to incite
more companies to show greater responsibility when dealing with consumer
complaints.

Could Ireland develop similar legislation in order to resolve this problem?

New legislation could encourage businesses to show greater responsibility to
consumers. This legislation could allow enforcement authorities to impose
large fines on businesses who repeatedly deny consumers their rights under
consumer law.

It is the opinion of the Clearing House that new legislation could be a positive
development for consumers.

Promotion of ADR to businesses is the key to its further development. The
Clearing House will continue its work to promote ADR to business however
businesses and associations need to be encouraged to develop ADR
schemes.
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Promotion of ADR to consumers

The reason the European Commission developed networks such as the
European Extra Judicial Network and European Consumer Centre is to create
consumer confidence when shopping within the Internal Market.

One of the primary objectives of these networks is to educate consumers on
their rights while shopping within the Internal Market and also of the redress
mechanisms available to them if something goes wrong.

We must, therefore, not loose sight of the fact that the ultimate goal of the
Clearing House is to assist consumers with their disputes and inform them of
the existence of ADR and the Clearing House.

Fortunately, Irish consumers with cross-border disputes can be confident of
the likelihood of the existence of a relevant ADR body in another Member
State. Unfortunately, the same cannot be said for citizens of other Member
States who have a dispute with an Irish retailer.

For this reason, the Irish Clearing House is obliged to encourage the
development of ADR in Ireland which will benefit both foreign consumers and
Irish consumers alike.

Nonetheless, the Irish Clearing House must also concentrate on its ultimate

goal, and with this in mind, intends to focus its 2004 advertising on
consumers.
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Conclusion

ADR is an important part of the European Commission’s vision of the internal
market. The practical benefits for consumers in terms of its effectiveness for
the resolution of disputes, is clear.

This report has looked at the experience of the Irish Clearing House and the
barriers which currently exist that prevent the service from operating to its full
potential.

The report identified the key barriers to development as the lack of nominated
ADR bodies within a coherent ADR system and the lack of business
participation.

These barriers were addressed with proposals for development and also
considered ADR models from other Member States. There is a wealth of
experience and knowledge to be gained from the European ADR models.
Ireland is in the fortunate position of being able to glean the suitability and
best practice from them to develop our own system.

Three key elements which needed to be further developed have been
identified as:

1. Development of more relevant Alternative Dispute Resolution bodies,
i.e. an umbrella ADR system and/or a Consumer Complaints Board
and the immediate nomination of existing ADR bodies.

2. Promotion of the benefits for businesses in the use of Alternative
Dispute Resolution Bodies

3. Education of consumers about Alternative Dispute Resolution and how
it can help in the resolution of cross-border disputes.

As Ireland does not have a long history of ADR we are starting from an
emergent position and building up. Ireland has an opportunity to create an
ADR system which could be as good as, if not better than systems in other
European countries.

Alternative Dispute Resolution has potential benefits for business and
consumers. The development of ADR in Ireland and its promotion to
consumers will promote confidence building in the internal market

The Irish Clearing House lo