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The Implication of the Proposed ADR Directive
for the Resolution of Consumer Disputes in Ireland

FOREWORD
The European Consumer Centre in Ireland (ECC Ireland) is part of a network of 29 centres (ECC-Net) across
Europe. Co-funded by the European Commission and the National Consumer Agency, the primary role of ECC-Net
is to enhance consumer confidence in the internal market by providing information and advice to the public on
their rights as consumers, as well as assistance in the resolution of cross-border consumer disputes.
Promoting awareness of and access to alternative dispute resolution (ADR) is an essential part of ECC Ireland’s
objectives. Efficient, effective and flexible, ADR processes enable disputing parties to engage in a less
confrontational approach when attempting to resolve their complaints and may prove particularly useful for
low-value disputes, where the costs of litigation may otherwise prove prohibitive.
Wide-spread recognition that adequate ADR schemes are paramount to enhance not only access to justice but
also confidence in the markets, has seen the legislative framework regarding ADR in Ireland and Europe transform
at a rapid pace. In particular, the European Commission’s announcement of a package of legislative proposals
on Alternative Dispute Resolution (ADR) and Online Dispute Resolution (ODR) for consumer disputes will increase
access to justice by facilitating the out-of-court settlement of consumer disputes on a pan-European level.
This report was commissioned by ECC Ireland on behalf of the Department for Jobs, Enterprise and Innovation
so as to examine ADR as it currently exists in Ireland and to facilitate discussion at an Irish Presidency event on
these important proposed legislative developments. To this end, ECC Ireland engaged a specialist ADR researcher,
Mr. Sean Gleeson, to carry out this research on ECC Ireland’s behalf. Mr. Gleeson is a first-class honours degree
graduate from Carlow IT, possesses specialist ADR qualifications and previously assisted in the completion of a
national questionnaire on ADR for submission to the European Commission. Mr. Gleeson will present his research
on 23rd May 2013 in Dublin Castle at ECC-Net Co-operation Day.
Given the scope of the proposed legislation and the profound impact that it is likely to have on the ADR landscape
in Ireland and on a European level, this report aims to make a contribution to these exciting developments.

Lynnsey Delaney
Assistant Legal Advisor, ECC Ireland
December 2012
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Introduction

procedures, as well as non-judicial procedures of an
adjudicatory nature, such as procedures before consumer
complaint boards and arbitration.5

Given that one of the aims of this report is to promote
debate on the subject of Alternative Dispute Resolution
(ADR) in Ireland in light of the European Commission’s
proposals for a Directive on ADR for consumer
disputes1 and for a Regulation on Online Dispute
Resolution (ODR),2 it is necessary to first consider what
is meant and understood when we speak of ADR.

ADR is by no means a new concept as it has been
used in its most basic forms in resolving disputes for
thousands of years,6 although it was only in the 1990s
that we see ADR in its more modern guises establish
a foothold in Europe.7

In its 2010 Report on Alternative Dispute Resolution:
Mediation and Conciliation, the Law Reform
Commission3 defines ADR as:
a broad spectrum of structured processes,
including mediation and conciliation, which
does not include litigation though it may be
linked to or integrated with litigation, and
which involves the assistance of a neutral third
party, and which empowers parties to resolve
their own disputes.4
Thus, ADR is commonly understood as a dispute
resolution mechanism that is an alternative to traditional
court proceedings and litigation.
Within this ‘broad spectrum’ such processes as
arbitration, adjudication and Ombudsman schemes
are located – although opinions differ as to which of
these processes may fall within the scope of ADR.
In this regard, it is worth noting that the proposed
Directive does not provide for any definitive definitions
of ADR. However, the Explanatory Memorandum
explicitly mentions that the process will cover mediation

1

2

3
4

5
6

7
8

9

10
11

The oft cited benefits associated with ADR in the area
of consumer disputes are: (a) efficiency of process,
(b) potential financial savings over litigation in certain
scenarios, (c) the possibility for the dispute to be
decided by an expert in that area, (d) the availability
of flexible interest based resolutions, and (e)
preservation of the relationship between the parties.8
The extent to which ADR provides such advantages
in every circumstance is debatable,9 with it being
suggested that the use of ADR in some cases merely
provides another layer of expense on top of litigation
costs.10 It is true that in some cases legal proceedings
are the appropriate and preferred option for complainants. For example there may be instances where both
consumers and traders may well prefer to have their
complaints brought to light through the courts systems,
while in others the specific details of the dispute may
well make the courts the most appropriate forum. In any
case it would be best if ADR and traditional litigation
were not seen as an ‘either/or’ option. To this end the
‘alternative’ in alternative dispute resolution may not
be helpful and some have proposed the use of
‘appropriate’ in its stead,11 or simply that all techniques
understood as included under the ADR umbrella, in

Proposal for a Directive of the European Parliament and of the Council on alternative dispute resolution for consumer
disputes and amending Regulation No. 2006/2004 and Directive 2009/22/EC. COM (2011) 793 final. Available
online at: http://ec.europa.eu/consumers/redress_cons/docs/directive_adr_en.pdf
Proposal for a Regulation of the European Parliament and of the Council on online dispute resolution for consumer
disputes. COM (2011) 794 final.
Available online at: http://ec.europa.eu/consumers/redress_cons/docs/odr_regulation_en.pdf
Hereinafter referred to as the LRC.
Law Reform Commission, Consultation Paper on Alternative Dispute Resolution, 2008, LRC CP 50-2008 at: 2.12.
Available at: http://www.lawreform.ie/_fileupload/consultation%20papers/cpADR.pdf
Supra note 1, at. 4.
Shapiro, Courts: A comparative and Political Analysis (University of Chicago Press, 1981) Where the use of
‘go-betweens’ in tribal and village societies is noted. Also note the operation of The Tribunal de las Aguas in
Valencia as discussed by O’Donnell, Mediation Saves: Time, Money and Business Relationships, Paper for The Irish
Commercial Mediators Association, Conference 6th March, 2009.
Available online at: http://www.icma.ie/news_and_events/conference_papers.547.476.html
Hodges et al, Consumer ADR in Europe Civil Justice Systems (Hart Publishing Oxford and Portland, 2012).
Mnookin, Alternative Dispute Resolution, (1998) Harvard Law School John M. Olin Centre for Law, Economics and
Business Discussion Paper Series. Available online at: http://lsr.nellco.org/harvard_olin/232
Law Reform Commission, Report Alternative Dispute Resolution: Mediation and Conciliation, 2010, LRC 98-2010
at: 1.10-1.14. Available online at: http://www.lawreform.ie/_fileupload/Reports/r98ADR.pdf
Ibid.
Stuyck et al, An Analysis and Evaluation of Alternative Means of Consumer Redress Other Than Redress Through
Ordinary Judicial Proceedings, Final Report: A Study for the European Commission, Health and Consumer
Protection Directorate-General Directorate B – Consumer Affairs prepared by The Study Centre for Consumer Law –
Centre for European Economic Law, Katholieke Universiteit Leuven, Belgium.
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addition to traditional litigation, should be viewed as
dispute resolution tools used in order to ensure that
justice is done in each particular dispute.
A significant benefit offered by ADR in the area of
consumer disputes must surely be access to justice,
given that by their very nature, most consumer
complaints are likely to be for relatively small sums
of money and consumers are unlikely to want to spend
large amounts of money in an attempt to resolve
them.12 As noted by the LRC:
While the courts will always retain a central
place in the civil justice system, it is increasingly recognised throughout the world that, in
many instances, there may be alternative and
perhaps more appropriate methods of resolving
civil disputes in a manner which may be more
cost and time efficient for parties.13
In this context, the Commission’s legislative package
on ADR and ODR which envisages the creation of an
impartial, transparent, effective and fair ADR mechanism
that would provide consumers with an appropriate
forum in which to have their complaint considered is
to be welcomed.
The current proposals can be seen as the latest and
perhaps most significant step in the European
Commission’s progressive encouragement of the use
and development of ADR amongst Member States,
with an ever increasing emphasis being placed on
extra-judicial dispute resolution in the EU.14
In 1998 the European Commission issued a
Recommendation (1998/257/EC) on the principles
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applicable to the bodies responsible for out-of-court
settlement of consumer disputes.15 This was followed
in 2001 by a Recommendation (2001/310/EC) on
the principles for out-of-court bodies involved in the
consensual resolution of consumer disputes.16 Each
of these Recommendations contained fundamental
principles by which an ADR body should adhere to, so
as to ensure that ADR bodies notified to the European
Commission guarantee the parties involved in a dispute
minimum quality standards.17
In April 2011 the European Commission issued
a Communication entitled Twelve Levers to Boost
Growth and Strengthen Confidence.18 The Commission
is of the opinion that consumers are still faced with
many obstacles and lack confidence in their ability
to obtain redress if problems arise with traders and it
feels that better application of the rules would prevent
sizeable losses for consumers. In 2010, approximately
one fifth of European consumers encountered problems
when buying goods and services in the internal market19
and losses incurred by European consumers due to
problems with purchased goods or services are estimated
at 0.4% of the EU GDP.20 Thus, the Communication
recognised the importance that consumer empowerment
plays in ensuring continued growth and confidence in
the internal market.
The European Commission’s proposed Directive on ADR
in consumer disputes restates the four principles set
out in Recommendation 2001/310/EC by “ensuring
that disputes between consumers and traders can be
submitted to entities offering impartial, transparent,
effective and fair alternative dispute resolution
procedures.”21

Eurobarometer No. 343, as cited in the Consultation Paper on the use of Alternative Dispute Resolution as a means
to Resolve Disputes Related to Commercial Transactions and Practices in the European Union. Available online at:
http://ec.europa.eu/dgs/health_consumer/dgs_consultations/ca/docs/adr_consultation_paper_18012011_en.pdf
Law Reform Commission, Report Alternative Dispute Resolution: Mediation and Conciliation, 2010, supra note 9,
at 1.04.
Hodges, Current discussions on Consumer Redress: Collective Redress and ADR, Paper for the Annual Conference
on Consumer Law 2011, at 21. Available online at: http://www.springerlink.com/content/gw3774r1475438n6/
Commission Recommendation 98/257/EC of 30 March 1998 on the Principles Applicable to the Bodies Responsible
for Out-of-Court Settlement of Consumer Disputes, [1998] OJ L 155/31.
Available online at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1998:115:0031:0034:EN:PDF
Commission Recommendation 2001/310/EC of 04 April on the Principles for Out-of-Court Bodies involved in the
Consensual Resolution of Consumer Disputes, [2001] OJ L 109, 56-61.
Available online at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:109:0056:0061:EN:PDF
Notified ADR entities are those which have successfully applied to the Department of Jobs, Enterprise and
Innovation in order to add their organisations to the Commission’s database on ADR entities which provide parties
to a dispute with a minimum number of quality guarantees.
Communication from the Commission to the European Parliament, the Council, the Economic and Social Committee
and the Committee of the Regions, Single Market Act. COM (2011) 206 final.
Available online at: http://ec.europa.eu/internal_market/smact/docs/20110413-communication_en.pdf
Eurobarometer 342, Consumer Empowerment, at 169.
Available online at: http://ec.europa.eu/consumers/consumer_empowerment/docs/report_eurobarometer_342_en.pdf
Proposal for a Directive, supra note 1.
Ibid., article 1.
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These measures, in addition to others, which encourage
and require the establishment of ADR schemes,22 not
only demonstrate the increasing importance of ADR
in EU law23 but also the importance of instilling
consumers with a sense of confidence in accessing
justice in a given dispute.
With the introduction of the current proposals the
European Commission hopes to address three particular
difficulties which hinder the effectiveness of ADR
for consumers both at a domestic and pan-European
level. They are as follows:
1

The gaps that exist in relation to both the
geographic and sectoral coverage of existing
ADR entities;

2

Lack of awareness and insufficient information
which can prevent both consumers and traders
from using ADR entities;

3

The variable quality of existing ADR entities’
procedures.24

With this in mind it is appropriate to examine the
current ADR landscape in Ireland and the availability
of ADR schemes to Irish consumers.

22

23
24

E-commerce Directive No 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in the Internal Market (Directive
on electronic commerce) OJ, L 178, 17.7.2000 at 1. Available online at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0031:En:HTML, Directive No 2008/6/EC of
the European Parliament and of the Council of 20 February 2008 amending Directive 97/67/EC with regard to the
full accomplishment of the internal market of Community postal services (Postal Services Directive) OJ, L 52,
27.02.2008 at 3. Available online at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:052:0003:01:EN:HTML, Directive No 2008/48/EC
of the European Parliament and of the Council of 23 April 2008 on credit agreements for consumers and repealing
Council Directive 87/102/EEC (Consumer Credit Directive) OJ, L 133, 22.5.2008 at 66. Available online at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:133:0066:0092:EN:PDF, Directive No 2007/64/EC;
of the European Parliament and of the Council of 13 November 2007 on payment services in the internal market
amending Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC and repealing Directive 97/5/EC (Payment
Services Directive) OJ, L319/1, 5.12.2007 at 32. Available online at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:319:0001:0036:EN:PDF
Hodges, supra note 14, at 24
Civic Consulting, Study on the use of Alternative Dispute Resolution in the European Union, 16 October 2009.
Available online at: http://ec.europa.eu/consumers/redress_cons/adr_study.pdf
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ADR in Ireland
In Ireland there are two types of ADR bodies, public
ADR bodies and those that are set up privately by
specific industries or ADR providers with both systems
using a variety of ADR techniques including mediation,
arbitration and adjudication.
In 2009 a survey indicated that the use of ADR in
Ireland was above the EU average with over 1.5 cases
per 1000 inhabitants compared to the EU average of
0.99.25 It is submitted that this relatively high figure
may be accounted for by the success of one particular
public ADR body rather than reflecting a true picture
of the general ADR landscape in Ireland.26 Ireland has
also scored highly relative to the EU average in recent
surveys on the knowledge and use of ADR by retailers.27
By means of contrast, in a recent survey carried out
by the National Consumer Agency28 over half (56%)
of Irish consumers are unaware of out of court methods
for settling consumer disputes.29
This may explain why in the Consumer Market Scoreboard almost 43% of people surveyed stated that they
took no further action after complaints had been dealt
with in an unsatisfactory manner,30 while just 0.3%
more people “brought the matter to an arbitration,
mediation or conciliation body”than instigated court
proceedings.31
It is proposed that one of the factors contributing to
nearly as many consumers choosing to litigate matters
as availing of ADR mechanisms in Ireland can be

25

26

27

28
29

30

31
32
33
34

35

36
37
38
39

attributed to the success of the Small Claims Procedure
(SCP).32 This success will be examined in further detail
below, but it is worth noting that in its 2008 report the
European Consumer Centre Ireland33 described the
SCP as the “main scheme currently available for the
resolution of consumer disputes in Ireland”.34
It is submitted that while Ireland has scored above
EU averages in the above mentioned surveys the main
reasons hindering further growth and development of
ADR in Ireland are the same as those outlined by the
European Commission mentioned previously.35 Of these
reasons it is proposed that the ‘patchy’ coverage of ADR
entities operating in Ireland and a lack of familiarity,
and therefore confidence, with the procedures may be
seen as the primary hindrance to further development
of ADR in Ireland.
The mere existence of ADR schemes is not sufficient
if consumers are unaware of, distrustful of or unable
to gain access to those schemes. This can occur where
traders are members of an ADR scheme but fail to refer
consumers with a dispute or the scheme itself gives
an appearance of bias. Alternatively, traders may
indeed provide what seems to be a well-structured ADR
procedure, but the manner in which it is operated leads
to, unintentionally or by design, the complainant
becoming disillusioned and not following through
with the dispute.36 It is for these very reasons that the
proposed Directive37 includes provisions which aim
to ensure that ADR schemes will provide consumer’s
with minimum quality guarantee’s in respect of issues
such as impartiality38 and effectiveness.39

Internal Market and Consumer Protection: Policy department, Cross-border alternative dispute resolution in the
European Union, 2011, at 29. Available online at:
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/imco/dv/adr_study_/adr_study_en.pdf
Ibid., at 28. In the same year this survey was carried out the Financial Services Ombudsman received over 7,500
complaints.
Consumer Conditions Scoreboard, Consumers at home in the Single Market, (5th ed.), March 2011 at 42–44.
Available online at: http://ec.europa.eu/consumers/strategy/docs/5th_edition_scoreboard_en.pdf
Hereinafter referred to as the NCA.
NCA Market Research Findings: Making Complaints - Consumer Behaviour and Experiences. See NCA website for
PDF file at: http://corporate.nca.ie/eng/Media_Zone/Press%20Releases/market-research-complaints-process.html
Flash Eurobarometer 299, Consumer Attitudes Towards Cross-Border Trade and Consumer Protection. Available
online at: http://ec.europa.eu/public_opinion/flash/fl_299_en.pdf
Ibid.
Established under the District Court (Small Claims Procedure) Rules, 1997 & 1999. Hereinafter referred to as the SCP.
Hereinafter referred to as ECC Ireland.
ECC Ireland, The Development of Alternative Dispute Resolution in Ireland – An Analysis of Complaints, Best
Practices and Future Recommendations, 2008.
See: Commission Staff Working Paper: Executive Summary of the Impact Assessment accompanying the document
Proposal for a Directive of the European Parliament and of the Council on Alternative Dispute Resolution for consumer
disputes (Directive on Consumer ADR) and Proposal for a Regulation of the European Parliament and of the Council
on Online Dispute Resolution for consumer disputes (Regulation on Consumer ODR). SEC (2011) 1409 final.
Available online at: http://ec.europa.eu/consumers/redress_cons/docs/summary_impact_assessment_adr_en.pdf
Note the concerns of the Pensions Ombudsman below.
Proposal for a Directive, supra note 1, at 3.1.2.
Ibid., article 6.
Ibid., article 8, in particular article 8(d).
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There are currently five notified ADR entities in Ireland.
That is to say five entities have successfully applied to
the Department of Jobs, Enterprise and Innovation40
in order to add their organisations to the European
Commission’s database of ADR entities which provide
parties to a dispute with a minimum number of quality
guarantees in line with the seven principles set out in
Recommendation 1998/257/EC. Alongside these five
entities exists a further ten non-notified or informal
ADR schemes.41 The most well developed and popular42
of these schemes tend to be those operating in regulated
areas of the economy such as the Ombudsman schemes.
It is likely more schemes may be developed over time
given a spate of legislative developments which
occurred recently. For example, the legislative framework for arbitrations conducted in Ireland changed
considerably with the introduction of the Arbitration
Act 201043 which harmonised the legal regime for
conducting arbitrations, both at a domestic and
international level, with the result being that the
UNICTRAL Model Law now governs the conduct
of all arbitrations taking place in this jurisdiction.
Meanwhile, 2011 saw the transposition of Directive
2008/52/EC on certain aspects of mediation in
commercial and civil matters44 into Irish law by way
of European Communities (Mediation) Regulations
2011.45 The stated objective of this Directive was to
facilitate access to ADR and to promote the amicable
settlement of disputes by encouraging the use of
mediation.46 However, this Directive was limited in
scope to cross-border disputes in civil and commercial
matters.47
Regarding legislation governing domestic mediation,
2012 saw the publication of the draft Mediation Bill

40
41

42
43
44
45

46
47
48
49
50
51

52
53
54

2012.48 The Bill provides that solicitors have a duty to
clients to provide information and advice on mediation
prior to commencing civil proceedings49 and that when
commencing such proceedings individuals shall include
a written statement confirming that mediation has been
considered as an alternative means of settling disputes.50
It appears, therefore, that the Bill attempts to make
it mandatory for parties to consider mediation as a
possible alternative method of resolving their dispute.
Not only have recent years seen the introduction of
legislation which aims to foster the development of
ADR, but increasingly a number of legislative provisions
have also been introduced which empower a court,
either on its own motion or at the request of a party,
to adjourn proceedings to allow parties to consider
using mediation or conciliation.51
Worthy of note is Head 12 of the draft Mediation Bill
which sets out extensive powers for courts to promote
and encourage mediation.52 Under Head 12(b)(ii) of
the Bill, the court may:
of its own motion where it considers it appropriate
having regard to all the circumstances of the case
(i) invite the parties to use mediation to settle
the dispute,
(ii) for this purpose direct the parties to attend
an information session on the use and
operation of mediation.53
The introduction of same has given rise to concern that
the provision erodes one of the fundamental principles
of ADR – voluntariness. This concern has been
augmented by the wording of Head 17 of the Bill,54
which sets out negative consequences for parties who
refuse to follow the courts’ direction under Head 12

Hereinafter referred to as DJEI.
These bodies include: The Car Rental Council of Ireland, the Commission for Energy Regulation, the Commission
for Communication Regulation, the Private Residential Tenancies Board, the Commission for Aviation Regulation,
Chartered Institute of Arbitrators (Society of Irish Motor Industry Scheme – transport specific), Chartered Institute
of Arbitrators (all sectors), Dental Complaints Resolution Service (DCRS), Mediation Forum Ireland (all sectors) and
ECODIR (ODR).
In terms of consumer usage.
Arbitration Act 2010. Available online at: http://www.irishstatutebook.ie/pdf/2010/en.act.2010.0001.PDF
Available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:136:0003:0008:En:PDF
S.I 209 of 2011 – European Communities (Mediation) Regulations 2011.
Available online at: http://www.irishstatutebook.ie/pdf/2011/en.si.2011.0209.pdf
Ibid., article 1.
Ibid., article 1(2).
Available at: http://www.justice.ie/en/JELR/MedBillGSFinal.pdf/Files/MedBillGSFinal.pdf
Ibid., Head 4(1)(a) and (b).
Ibid., Head 4(2)(a)(i).
For example, Order 56A, Rule 2 of the Rules of the Superior Courts, as inserted by SI 502 (Mediation and
Conciliation) 2010. Available online at: http://www.irishstatutebook.ie/pdf/2010/en.si.2010.0502.PDF and Order
1A, subrule 12 of the Rules of Superior Courts (Personal Injuries) 2005.
See: http://www.courts.ie/rules.nsf/0/b47064c763ca0eb980257011004b3cef?OpenDocument
Mediation Bill 2012, supra note 48.
Ibid.
Ibid., Head 17.

10

The Implication of the Proposed ADR Directive
for the Resolution of Consumer Disputes in Ireland

and provides that in awarding costs in respect of such
proceedings:
[A] Court may, where it considers it just, have
regard to –
(a) any unreasonable refusal of a party to
consider using mediation where such
a process had, in the opinion of the Court,
a reasonable prospect of success, and
(b) any unjustified refusal of a party to attend
an information session following a direction
under Head 12(1).55
Similar cost sanctions as a result of a party’s failure
to mediate were evident in the UK case of Dunnett
v. Railtrack56 and it appears that the Bill is broadly
following that rationale.
Whilst some of the developments of ADR as described
above remain contentious, such recent legislative
developments, together with the opening of the Dublin
Dispute Resolution Centre,57 indicate that Ireland as
a jurisdiction wants to be seen as a centre of excellence
for dispute resolution. It is submitted that the proposed
Directive, if properly implemented, is the opportunity
to make one more move towards that goal.

Scope
The majority of this report will focus on the proposed
Directive on ADR for consumer disputes as it is only
when Ireland has effective ADR mechanisms offering
complete or complete as practicable sectoral coverage
that the beneficial effects of the proposed ODR platform, as it is currently stated, will be experienced.
As noted by the European Commission:
without a well-functioning system of domestic
ADR on which cross-border ADR can be based
and anchored, the development of an efficient
and effective ADR for cross-border disputes
will not be achieved.58
This report will firstly examine the currently notified
ADR entities in Ireland and propose any measures
they might need to take in order to comply with the
proposed Directive as it currently exists.59 It is noted
that the ADR entities reviewed have not been designed
with the specific requirements of the proposed legislation in mind so it would be unrealistic to expect a high
degree of compliance with the proposed legislation in
certain areas, in particular those provisions addressing
cross-border issues.
A brief analysis of some of the more prominent and
relevant non-notified ADR entities will follow, with
particular attention paid to those which may offer the
potential for future compliance with the proposed
Directive.60
This report will also seek to identify best practices in
ADR as operated in other jurisdictions, before identifying the primary considerations that must be addressed
when designing an ADR scheme in compliance with
the proposed Directive.61
Finally, this report will discuss in brief some of the
features of the proposed ODR Regulation, paying
particular attention to the role of ECC-Net in this
development, as well as identify viable models and
options for DJEI in implementing the proposed Directive
and Regulation.

55
56
57
58

59
60
61

Ibid.
[2002] EWCA Civ 302.
See: http://www.irishtimes.com/newspaper/finance/2012/1105/1224326142218.html
Commission Staff Working Paper, Executive Summary of the Impact Assessment Accompanying the Document
Proposal for a Directive of the European Parliament and of the Council on Alternative Dispute Resolution for consumer
disputes (Directive on consumer ADR) and Proposal for a Regulation of the European Parliament and of the Council
on Online Dispute Resolution for consumer disputes (Regulation on consumer ODR), supra note 35.
Proposal for a Directive, supra note 1.
Ibid.
Ibid.
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Five Notified ADR Entities
As mentioned previously, there are currently five notified
ADR entities operating in Ireland. They are as follows:
1

Financial Services Ombudsman;

2

Pensions Ombudsman;

3

Direct Selling Association of Ireland;

4

Chartered Institute of Arbitrators (Irish Branch) –
Arbitration Scheme for Tour Operators;

5

Advertising Standards Authority of Ireland.

These entities were notified under Recommendation
1998/257/EC and thus full compliance with all aspects
of the proposed Directive’s requirements is not to be
expected.
Given that the proposed Directive explicitly mentions
four criteria with which all ADR entities must be in
compliance,62 i.e., impartiality, transparency, effectiveness and fairness, it is worthwhile considering
what is understood by these criteria within the meaning of the proposed legislation before then evaluating
the five notified bodies under these headings.

Expertise and Impartiality
Under the proposed Directive, there is a requirement
that natural persons in charge of alternative dispute
resolution processes possess the necessary expertise.
Further, neutral third parties such as ADR bodies must
be truly impartial and have no conflict of interest, whilst
collegial bodies, i.e., those governed by more than one
person, must have equal stakeholder representation of
consumers and traders.

Transparency
Article 7 of the proposed Directive calls for ADR bodies
to provide an array of information on their websites
and in printed form at their premises, including
details of how their ADR procedures operate, how
they are funded, any potential costs to be borne by
the parties and an annual activity report which details
statistics regarding the resolution or otherwise of
disputes received.63

Effectiveness
With regards to effectiveness, the proposed Directive
states that ADR entities must be easy for consumers
to access, free of charge or at moderate cost for
consumers and not requiring of legal representation.64
Further, disputes submitted must be resolved within
ninety days (although in complex disputes the ADR
entity will be able to extend this timeframe).65

Fairness
The proposed Directive places an obligation on Member
States to ensure that parties are aware of their rights
and the consequences of participating in an ADR
procedure. Outcomes must be reasoned and given
in writing or other durable manner.66 Significantly,
the proposed Directive requires that before consumers
agree to a proposed settlement they must be informed
(i) about their choice to agree to the settlement or
reject it, (ii) that they could obtain a more favourable
outcome in the courts, (iii) of their right to obtain
independent legal advice, and (iv) of the effect of
the agreement. They must be given an opportunity to
reflect before they consent to an amicable solution.67

In general, the focus of this report under this heading
will be on the requirement for ADR bodies to be
impartial, as the ADR body itself will be best placed
to determine the skills and expertise required for its
day-to-day operation.

62

63
64
65
66
67

At the time of compilation negotiations are on-going as to whether the criteria of liberty and legality should also be
included. The former criterion requires clear consent from consumers when accepting participation in a binding
adjudicative process, whilst the latter states that processes that impose solutions cannot result in the consumer
being offered a lower level of protection than the mandatory law. These principles would be particularly pertinent
with regards to arbitration type processes.
Proposal for a Directive, supra note 1, article 7.
Ibid., article 8(a) – (c).
Ibid., article 8(d).
Ibid., article 9(1)(b).
Ibid., article 9(2).
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Financial Services Ombudsman
Established: 2005
Number of Complaints Received (2011): 7,287
ADR Technique Used: Mediation, where
necessary adjudication
Funding: Through levies payable by regulated
financial service providers

The Financial Services Ombudsman’s Bureau (the
Bureau) is the corporate entity of the statutory
Ombudsman scheme and is comprised of the Financial
Services Ombudsman (FSO) and his staff. The FSO
was established under the terms of the Central Bank
and Financial Services Authority of Ireland Act 2004.68
The FSO is a statutory officer and both he and his
staff attend to complaints from the public in relation
to their dealings with all financial service providers
whose business is (a) authorised and supervised by
the Central Bank of Ireland or (b) a provider whose
business is authorised and supervised by the authority
of another EEA country which is comparable to the
functions of Ireland’s Central Bank.69

Expertise and Impartiality
The requirement for impartiality of any natural persons
in charge of an ADR process under the proposed
Directive70 reflects the legal principal of nemo iudex
in causa sua, literally meaning that no one should
be a judge in their own cause.71 It is presumed that
in order to gain consumers’ confidence in any ADR
procedure, this call for impartiality refers also to the
appearance of impartiality to those prospective users
of the procedures;72 that is, the FSO must be, and
also be seen to be, independent of the Government or
any other body or person.
In this regard the FSO and any Deputy Ombudsman
are appointed by the Financial Services Ombudsman
Council (the Council). This Council is in turn appointed
by the Minister for Finance for a period of five years
and is also charged with:
a] prescribing guidelines under which the Bureau
is to operate;
b] determine the levies and charges payable for the
performance of services provided by the FSO;
c] keep under review the effectiveness of the Bureau;
and
d] advise the FSO on any matter on which he seeks
advice.73
The FSO has broad statutory discretion in deciding
whether a complaint falls within his jurisdiction and,
through the exercise of this discretion, not every
complaint made can or will be investigated.74 The
FSO also enjoys a unique legal jurisdiction in that his
“findings must be legally sound, but there are also legal
requirements that the Ombudsman must act in an
informal manner and without regards to technicality
or legal form.”75
Under the 2004 Act, the FSO is responsible for
appointing and employing persons necessary for the
proper functioning of the Bureau. To this end the
2004 Act provides that:

68

69
70
71

72

73

74
75

The Central Bank and Financial Services Authority of Ireland Act 2004, section 16 and schedules 6 and 7. Available
online at: http://www.oireachtas.ie/documents/bills28/acts/2004/2104.pdf (Hereinafter referred to as the 2004 Act).
See: http://www.financialombudsman.ie/complaints-procedure/regulated.asp. Also: The 2004 Act, section 2(g).
Proposal for a Directive, supra note 1, article 6(1)(a).
This fundamental and well established principle, not only in public administration but also in court procedure, tries
to ensure the prevention of not only conscious, but also unconscious bias. Hogan and Gwynn Morgan list some of
the possible causes of bias as: (a) Material Interest (b) Personal attitudes, relationships and beliefs (c) Loyalty to
the institution (d) Prior involvement and pre-judgment of the issues. See: Hogan and Gwynn Morgan, Administrative
Law in Ireland, (3rd ed.) Round Hall Sweet & Maxwell, (1998) at 511–524.
Reflected by the notion that justice must not only be done, but must be seen to be done see: R v. Sussex Justices,
ex parte McCarthy [1924] 1 KB 256, [1923] All ER 233.
The Financial Services Ombudsman Annual Report 2011 at 8. Available online at:
http://issuu.com/characterprint/docs/fso_ar_2011_en_web?mode=window&backgroundColor=%23222222
Ibid., at 26.
Ibid.
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a] the Council appoints a “suitably qualified” person
to be the FSO for a period not exceeding six years;76
b] the FSO may not engage in paid employment
outside the duties of the office unless the council
approves the employment;77 and
c] the FSO is entitled to perform the functions
imposed, and exercise the powers conferred by
the 2004 Act free from interference by any other
person.78
The FSO is considered to be a “relevant authority” for
the purposes of the Ethics in Public Office Act 1995.79
As a result, disclosure is required of any pecuniary
or beneficial interests the FSO may have that may
materially influence him in the performance of his
functions.80
Legislation also governs the circumstances within which
a person ceases to hold the office of the FSO or the
Deputy Ombudsman81 and the circumstances within
which the Council may remove either figure. Such
provisions would appear to satisfy the impartiality
requirements as set out in Article 6 of the proposed
Directive, in particular paragraphs (b) and (c) which
require that the natural person in charge of an ADR
procedure should not be liable to be relieved from
their duties without just cause and have no conflict
of interest with the disputing parties.82
Any discussion on impartiality requires a discussion on
funding. The office of the FSO is funded through levies
collected from regulated financial service providers.
The total levy required for the proper functioning of the
Bureau is prescribed by the Council with the consent
of the Minister for Finance. It is arguable that such
funding mechanisms add to the appearance of
impartiality of the FSO, as the levy must be paid
by those financial services providers within the FSO’s
remit rather than any dependence on a voluntary
contribution from industry.
For these reasons, it is proposed that the FSO would
comply with the proposed Directive in regards to its
expertise and impartiality provisions.

76
77
78
79

80
81

82
83
84
85
86
87
88

Transparency
Under the proposed Directive, minimum requirements
are stated so as to ensure that ADR bodies operate in
a transparent manner. It is submitted that transparency
is especially important for consumer dispute resolution
schemes in areas of complex matters, such as financial
services, in order to avoid any appearance of technicalities preventing an effective resolution. For example, it is
good practice that such bodies utilise the plain English
test, i.e., avoid the usage of sector-specific jargon,
and present information so far as it may be possible
in ordinary everyday language. To this end, detailed
information regarding the FSO’s procedures and how
to make a complaint is available via the FSO’s website.
Under the 2004 Act, the FSO is required to ensure that
‘proper’ financial accounts are kept and are available
in respect of the Bureau, as well as ensuring that other
financial and activity reports are recorded and made
available.83 This information is recorded in the FSO’s
annual report which is available in hard copy or on their
website.84 The information included in the annual
report would broadly satisfy the requirements of Article
7 of the proposed Directive,85 given that the provision
states that ADR entities shall make certain information
publicly available on their websites and in printed form.

Effectiveness
The effectiveness of an ADR body may be measured
in terms of cost, time efficiency and the option to be
represented or assisted by a third party.86
It is possible to submit a claim to the FSO through
a standard complaint form,87 which can be accessed
on the FSO’s website, in both the English and Irish
languages, or alternatively the FSO’s office will supply
the complainant with a form upon initial contact with
the office.88 The requirement to refer the complaint
to the FSO in writing may prove to be an obstacle for
more vulnerable consumers and that is something
to bear in mind.

The 2004 Act, supra note 58, part 2, section16, paragraph 57BJ (1) and (2).
Ibid., part 2, section 22, paragraph 3.
Ibid., part 2 section 16 paragraph 4.
Ethics in Public Office Act 1995, section 18(3). Available online at:
http://www.irishstatutebook.ie/1995/en/act/pub/0022/print.html
Ibid.
Amongst the reasons provided are death, completion of term of office, resignation, nomination in elections, bankruptcy either in the State or somewhere else, conviction of an offence or being physically or mentally unable to fulfil
the duties required. See: paragraph 57BJ, 57BL, 57BN. as inserted by part 2, section 22(a) – (j) of the 2004 Act.
Proposal for a Directive, supra note 1, article 6(b) and (c).
The 2004 Act, supra note 58, part 2, section 16, paragraph 57BP, 57BQ, 57BR, 57BS, 57BU and 57BV.
For further information see: http://www.financialombudsman.ie/
Proposal for a Directive, supra note 1.
Ibid., article 8(a)-(d).
See: http://www.financialombudsman.ie/making-a-complaint/pdf-form.asp
See: http://www.financialombudsman.ie/making-a-complaint/Financial_Ombudsman_complaints.pdf
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In relation to the FSO’s complaints procedure the 2004
Act provides that:

investigation, as well as those aimed at preventing the
obstruction of the carrying out of the duties of his office.

A consumer is not entitled to make a complaint
unless the consumer has previously
communicated its substance to the regulated
financial service provider concerned and
has given that financial service provider
a reasonable opportunity to deal with it.89

Due to the high volume of complaints, the FSO advises
of a six to eight week period before an investigation of
any complaint will begin. It also suggests, subject to
the complexity of each individual case, that the FSO
aims to complete the investigation within a further six
to eight week period.

Once the complaint has been assessed and deemed
to be within the remit of the FSO, the complainant is
first advised to contact the financial service provider
in question seeking a “final response letter.” Whilst it
is important that consumers attempt to obtain a final
response letter, this step in the process should not
prevent a consumer from lodging a valid claim with
the FSO if the provider in question is attempting to
disrupt or estop the consumer’s attempt to do so.

Although the estimates given by the FSO in relation
to the resolution of complaints may be over the ninety
days set out in the proposed Directive, Article 8 thereof
provides for an extended period of time in complex
disputes. In this regard, the FSO has remarked upon
the complexity of the complaints received by his
staff,93 which in turn could justify an increase in the
time taken to resolve a complaint.

If the complainant is not satisfied with the provider’s
response, the FSO will assess the complaint and
the option of mediation is proffered to both parties.
If mediation is unsuccessful or not availed of, then
the FSO will carry out a formal investigation of the
complaint. The provider’s response is forwarded to
the complainant for the opportunity to submit their
observations and the FSO may call for an oral hearing
if it is deemed necessary.
The finding of the FSO is legally binding on both parties
of the complaint,90 subject to an appeal to the High
Court.91 For an appellant to succeed they must
demonstrate “a significant error or series of errors by
the Ombudsman in arriving at his finding.”92 The fact
that any appeal against the FSO must be through the
High Court may, it is submitted, be a deterrent for
some consumers in light of the expense involved in
such litigation.
The effectiveness of the FSO is also enhanced through
legislative provisions granting him certain powers in
relation to obtaining information relevant to his

89
90
91
92

93

94

As mentioned above, accessibility is an integral part
of the effectiveness of any ADR entity. The access to
the FSO’s services are enhanced by the fact that they
will accept complaints from outside the State where the
providers in the complaint submit to the jurisdiction
of the FSO or, alternatively those providers submit to
the jurisdiction in another EEA country which operates
comparable regulatory schemes. In this regard, the FSO
can refer cross-border complaints to FIN-NET under
the FIN-NET EEA Memorandum of Understanding94
if it is deemed to be the more appropriate body to deal
with that particular complaint.
There also exists a Memorandum of Understanding
between the FSO, the Central Bank and the Pensions
Service Ombudsman. Under this agreement, the FSO
can notify the Central Bank of a possible need for
regulatory action to be taken if his investigations
indicate a broad pattern of complaints or behaviour.
The FSO’s procedures do not require, but permit a third
party, such as a friend, relation or colleague, in addition
to legal representation, to correspond or speak at an
oral hearing on behalf of the complainant, thereby

The 2004 Act, supra note 58, part 2, section 16, paragraph 6.
Paragraph 57CI(9) of the Central Bank Act 1942, as inserted by the 2004 Act, part 2, section 16.
Paragraph 57CK(1) of the Central Bank Act 1942, as inserted by Chapter 6 of the 2004 Act.
The nature of the appeal to the High Court is now well established. The classic statement of the test is that by
Finnegan P. in Ulster Bank v. Financial Services Ombudsman [2006] IEHC 323: “To succeed on this appeal the
Plaintiff must establish as a matter of probability that, taking the adjudicative process as a whole, the decision
reached was vitiated by a serious and significant error or a series of such errors. In applying the test the court will
have regard to the degree of expertise and specialist knowledge of the [Ombudsman].” Most recently, this test was
again re-iterated in McEvoy & Anor v. Financial Services Ombudsman & Anor [2012] IEHC 277. See also: The
Financial Services Ombudsman Annual Report 2011, supra note 73, at 26.
The Financial Services Ombudsman Annual Report 2011, supra note 73, at 10. Examples of the types of cases that
the FSO has dealt with in the past may be found at the following link: http://www.financialombudsman.ie/case-studies/.
Launched by the European Commission in 2001, FIN-NET is a financial dispute resolution network of national out-ofcourt complaint schemes in the European Economic Area countries (the European Union Member States plus Iceland,
Liechtenstein and Norway) that are responsible for handling disputes between consumers and financial services providers.
For further information on FIN-NET see: http://ec.europa.eu/internal_market/finservices-retail/finnet/index_en.htm. For
information regarding the Memorandum of Understanding, see: http://www.financialombudsman.ie/about-us/mou.asp.
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facilitating complaints from more vulnerable consumers.
As the service is also free to the consumer, the FSO’s
procedures would comply with the relevant requirements
set out under Article 8 of the proposed Directive.

Summary

Fairness

The function of the FSO is to secure redress when an
individual suffers harm or loss as a result of a financial
service provider’s actions. Whilst, of course, the courts
could undertake this task, in the main, this would be
a relatively expensive and inaccessible option.

An essential part of any dispute resolution process is
that both parties to a dispute are provided with the
possibility to express their own view, while also getting
the opportunity to consider counterarguments, and this
is provided for under Article 9(1)(a) of the proposed
Directive.95 This echoes the legal principal of audi
alteram partem or “hear the other side as well”.96
There are further provisions regarding informing
consumers of the effects of any suggested solution,
allowing a reasonable period for them to consider any
such solution, as well as pointing out that a more
favourable outcome may be obtained through litigation.97
Importantly, the complaints procedure operated by the
FSO also set time periods between correspondences
with a view to facilitating efficient complaints handling,
while also providing each party with a reasonable
amount of time in which to reflect and respond to
such correspondences.

It is worth noting that there are requirements under
the 2004 Act relating to the impartiality of the FSO100
and his staff. However, there is no such explicit
reference made to the expertise of the FSO staff.101
While no explicit references exists to satisfy the
requirements of Article 6 of the proposed Directive,102
the issue is addressed by the FSO in its Strategy
Statement and Business Plan 2012–2014.103
The FSO is a creature of statute, with a guarantee of
independence, funded by levies from the industry. It
is proposed that where a sector is subject to statutory
regulation and where a statutory provision for a dispute
resolution entity exists for that sector, as opposed to
an ADR entity funded and operated directly by industry,
compliance with the proposed Directive will be easier
to ensure.104 It is submitted that the FSO would, with
little modification, comply with the proposed Directive.

Under the 2004 Act, the FSO is required when dealing
with a complaint to “act in an informal manner and
according to equity, good conscience and the substantial
merits of the complaint.”98 Thus, as previously
mentioned, the FSO also permits a third party, in addition
to legal representation, to correspond or speak at an oral
hearing on behalf of the complainant, thereby facilitating
complaints from more vulnerable consumers.
The FSO would comply with the proposed Directive’s
provisions on fairness, while it should be noted that
Article 9(2) of the Directive would not apply to the FSO
as these ADR procedures result in a binding decision
on both parties, as opposed to a “suggested solution.”99

95
96

97
98
99
100
101
102
103

104

Proposal for a Directive, supra note 1, article 9(1)(a).
This principle embodies two types of obligations. The first is that the person to be affected by the decision must
have notice of it, whilst the second states that they must be allowed appropriate facilities to make the best possible
case in reply.
Proposal for a Directive, supra note 1, article 9(1) and (2).
The 2004 Act, supra note 58, part 2, section 16, paragraph 57 BK(4).
Proposal for a Directive, supra note 1, article 9(2).
The 2004 Act, supra note 58, part 2, section16, 57BN(4).
Ibid.
Proposal for a Directive, supra note 1.
See: http://www.financialombudsman.ie/about-us/FSO_Str_Plan_2012-14.pdf. For further arguments regarding the
criteria of impartiality and expertise see: EEA’s EFTA Comment on the Commission’s Proposal for a Directive on
Alternative Dispute Resolution and the Commission’s Proposal for a Regulation on Online Dispute Resolution.
Available online at: http://www.efta.int/~/media/Documents/eea/eea-efta-comments/2012/2012-05-24-eea-eftacomment-adr-and-odr.pdf
It is noted that such schemes may require higher levels of resources that may only be justified by instances of high
volumes of complaints or public interest.
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Pensions Ombudsman
Established: 2003
Number of Complaints Received (2011): 1,221
ADR Technique used: Mediation and where
necessary adjudication
Funding: Oireachtas Grant105

The office of the Pensions Ombudsman was established
under Part XI of the Pensions Act as inserted by the
Pensions (Amendment) Act 2002.106 Its purpose is to
investigate and adjudicate complaints and disputes in
relation to certain pension schemes where financial
loss occurs as a result of maladministration.107 The
Pensions Ombudsman’s role has been described as
quasi-judicial, independent and impartial.108 The
Pensions Ombudsman’s Office (the Office) consists of
the Pension Ombudsman, an Office Director and eight
investigation and administration staff.

Expertise and Impartiality
The Pensions Ombudsman is appointed by the Minister
for Social Protection (formerly the Minister for Social,
Community and Family Affairs) and may “hold office
on such terms and conditions as the Minister may, with
the consent of the Minister for Finance, determine.”109
Obligated to be “independent in the performance of
his functions,”110 the Pensions Act precludes anyone
who holds the office of Pensions Ombudsman from
holding any other “office or employment in respect
of which emoluments are payable.”111
105

106

107

108

109
110
111
112
113
114
115

116

The Ethics in Public Office Act 1995 is also applicable
to the Pensions Ombudsman such that disclosure
must be made where there is any potential or actual
conflict of interest.112
Legislative provisions also cover the reasons for which
the Pensions Ombudsman may be removed from office,
including circumstances where “his removal appears
to the Minister to be necessary for the effective
performance of the function of the Office.”113 The
Minister’s authority in this regard is balanced by the
requirement that where the Minister uses this provision
to remove the Pensions Ombudsman from his office,
a statement regarding the reasons for his removal shall
be put before each House of the Oireachtas.114
Regarding the Pensions Ombudsman’s staff, a similar
caveat to that of the FSO would apply, in relation to
staff carrying out duties of the Ombudsman where
these have been delegated. It is noted, however, that
the Pensions Ombudsman was of the opinion, when
contacted, that it is the responsibility of the particular
Ombudsman to ensure that suitably expert employees
are in place.
These provisions, it is submitted, contribute to the
independence and the appearance of impartiality of
the Pensions Ombudsman – an appearance that may
also be aided by the fact that the Office receives its
funding via a government department, as opposed
to sectoral contributions or industry finance.115 Such
provisions would appear to satisfy the impartiality
requirements as set out in Article 6 of the proposed
Directive, in particular paragraphs (b) and (c), which
requires that the natural person in charge of an ADR
procedure should not be liable to be relieved from
their duties without just cause and have no conflict
of interest with the disputing parties.116

This Grant represents the total payments made by the Department of Social Protection on behalf of the Pensions
Ombudsman for that particular financial year.
Pensions (Amendment) Act 2002, part XI. Available online at:
http://www.irishstatutebook.ie/2002/en/act/pub/0018/index.html (Hereinafter referred to as Pensions Act.)
Occupational pension schemes, Personal Retirement Savings Accounts (PRSAs) and Trust Retirement Annuity
Contract (RAC). Personal pensions are not included in the Pensions Ombudsman remit – these are insurance
contracts and so come under the general regulatory remit of the Central Bank of Ireland.
Pensions Ombudsman Annual Report 2011, section 2: Summary of Activities at 34.
Available online at: http://www.pensionsombudsman.ie/cms/sites/default/files/Annual%20Report%202011_1.pdf
Pensions (Amendment) Act 2002, part XI, supra note 106, paragraph 128.
Ibid., paragraph 131(1).
Ibid., paragraph 129(6).
Ethics in Public Office Act 1995, supra note 79.
Ibid., paragraph 129(2)(a).
Ibid., paragraph 129(2)(9b).
Arguably, consumers will be more likely to deem ADR entities impartial if there is no connection to industry finance
as such a connection may lead to the perception that the ADR would be more favourable towards industry players
as opposed to the general public.
Proposal for a Directive, supra note 1, article 6(1)(b) and (1)(c).
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Transparency
The Pensions Ombudsman is statutorily obliged to
produce an annual activity report to the relevant Minister
who in turn will “cause copies of the report to be laid
before each house of the Oireachtas.”117 This activity
report is contained in the Pensions Ombudsman’s
annual report and is available on the Office’s website.118
Given that Article 7 of the proposed Directive119 requires
ADR entities to make certain information publicly
available on their websites and in printed form,120 most
of these information requirements are met either directly
by the website or through accessing the annual report.
Amongst the information to be made available is the
approximate length of the ADR procedure.121 Whilst
this information is not readily available on the website,
there is an online video presentation explaining that
the period of time taken by the Pensions Ombudsman
to reach a decision in each case will vary according to
its complexity and that the complainant will receive
updates on the status of their complaints throughout
the procedure. The Pensions Ombudsman’s annual
report also contains a table documenting a percentage
breakdown of the time taken to close the previous
year’s complaints, further demonstrating compliance
with the principle of transparency outlined under the
proposed Directive.122

Effectiveness
In terms of accessibility, the Pensions Ombudsman’s
website provides information about its services via online videos in English and Irish, with subtitles in each
language, and also one with sign language. Information
on the website is also available in English, Spanish and
Polish. It should be noted, however, that complaints
can only be submitted in writing in English or Irish.
The Pensions Act, while establishing the Pensions
Ombudsman, also provides that the Minister can
require, by regulation, that the trustees or providers of
pension schemes establish procedures for the internal
117
118
119
120
121
122
123

124
125

126
127
128
129
130

resolution of disputes.123 The complainant is in turn
advised that their complaint or dispute will not be
investigated until the matter has been through the
relevant internal dispute resolution procedure, unless
the Pensions Ombudsman believes the internal
procedures are inappropriate, or alternatively it is
reasonable that the matter should be investigated.
This requirement for internal dispute resolution124
procedures may well provide efficiency benefits for the
parties involved in less complex matters as it is advised
that the people in charge of the pension scheme
should complete the process within three months,
a similar period to that provided under Article 8 of the
proposed Directive.125 As the Pensions Ombudsman
points out, it is the provider of the scheme complained
of that understands the complexities of that scheme
better than anyone and as such they are best placed
to address and resolve any complaints in relation
to it.126 The Pensions Ombudsman warned, however,
that his office has received complaints indicating
that some internal dispute resolution procedures are:
not being completed on time, or that trustees
have in some cases imposed a sort of ‘filter’,
whereby they decide as a preliminary issue
whether the complaint or dispute is ‘eligible’
for IDR in the first place.127
Where the complainant is unhappy with the IDR
determination or where the Pension Ombudsman deems
it necessary he may conduct an investigation into the
complaint. In some instances he may issue a Preliminary
View to all parties of a dispute which contains the facts
found during the investigation and his view on how
he is likely to rule on the matter.128 The parties at this
stage have the opportunity to provide any further
material that they feel may be relevant to the dispute.129
Finally, the Pensions Ombudsman issues a Final
Determination which is binding on both parties, subject
to an appeal to the High Court.130 It is within the
powers of the Office to award financial compensation
where the complainant has suffered a financial
loss due to the maladministration of a pension scheme.

Supra note 106, paragraph 144(2).
Pensions Ombudsman Annual Report 2011, supra note 108.
Proposal for a Directive, supra note 1.
Ibid., article 7(1) and (2).
Ibid., article 7(1)(j).
Pensions Ombudsman Annual Report 2011, supra note 108, section 3, Table 3.5 at 54.
Pensions (Amendment) Act 2002 part XI, supra note 106, section 132(1). This authority is subject to the consent
of the Minister for Finance.
Hereinafter referred to as IDR.
Proposal for a Directive, supra note 1, article 8(d) which requires a dispute to be resolved in ninety days from
receipt of the complaint by the ADR entity. This time period can be extended for more complex issues.
Pensions Ombudsman Annual Report 2011, supra note 108, section 1, at 18.
Ibid.
See: http://www.pensionsombudsman.ie/cms/index.php?q=complaints/next
Ibid.
See the Guidance Note on the Procedures for Appeals from Determinations of the Pensions Ombudsman. Available
online at: http://www.pensionsombudsman.ie/cms/index.php?q=how/decisions/guide
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The Office illustrates the time taken until cases are
closed in units of weeks (e.g. 0-5 weeks, 6-10 weeks
etc). In 2011, 52% of cases were resolved within
fifteen weeks, with 18% taking between sixteen to
fifty weeks and a further 30% requiring more than
fifty weeks before being closed. While this may reflect
poorly in comparison to the general ninety day time
period proposed by the Directive, it can be explained
by the complexity and indeed increasing complexity131
of the disputes and complaints being received.
The possibility of offering to resolve the dispute
through mediation or conciliation is also open to the
Pension Ombudsman, should the parties desire. The
Pensions Ombudsman has made clear his preference
for these methods of resolving disputes stating:
It has been our experience that mediation
is quicker, more flexible, more cost effective
and leads to more satisfactory solutions that
progressing to a Final Determination.132
This sentiment is borne out by the comparison of time
taken by the Pensions Ombudsman in 2011 to resolve
disputes through mediation (42 weeks) as opposed to
through Final Determination (113 weeks).133
Despite these findings, it has been noted in the Pensions
Ombudsman’s annual report that in 2011, parties have
“tended to take up more entrenched positions and
to resist using established conciliation or mediation
as ways of arriving at reasonable resolutions.”134 This
may indicate a lack of awareness of the advantages that
mediation and conciliation offer the disputing parties.
The effectiveness of the Pensions Ombudsman is also
enhanced through legislative provisions granting him
certain powers in relation to obtaining information
relevant to his investigation,135 as well as those aimed
at preventing the obstruction of the Office’s duties.
In compliance with further provisions regarding the
effectiveness of ADR bodies as set out under Article
8 of the proposed Directive,136 the Pensions Ombudsman services are provided free of charge to the
consumer and parties have the opportunity to access
the procedure without the need for legal representation, but with the option of being represented or
assisted by a third party at any stage of the procedure.
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Fairness
Where mediation is suggested by the Pensions
Ombudsman, parties are not required to bind themselves in advance to the result and the complainant will
be made aware that the suggested solution obtained
through the mediation may be less favourable than
the outcome determined by a court or by a Final
Determination. Parties to the mediation are always
free to seek independent advice before agreeing to
a suggested solution. In this regard, the procedures
used by the Pensions Ombudsman are clearly in
compliance with Article 9 of the proposed Directive
which relates to the fairness of ADR procedures.137
Under the Pensions Act, the Final Determination “shall
be in writing and shall be communicated to the
parties.”138 The level of detail involved in each Final
Determination will vary depending on the complexity
of the case and the likelihood of an appeal being made
to the High Court. When the Pensions Ombudsman
has given a Preliminary View after an investigation,
the parties have an opportunity to provide any further
information or evidence which they may feel is relevant
in light of the Preliminary Review. The Pensions
Ombudsman will often agree to requests by parties
who wish to meet with an investigator, however,
structured oral hearings involving all parties are only
convened in exceptional circumstances at the Pensions
Ombudsman’s discretion.139

Summary
The Pensions Ombudsman is a creature of statue,
guaranteed to be independent and funded via an
Oireachtas grant. In such instances, compliance with
the proposed Directive requirements is likely to be
easier. The Pensions Ombudsman provides a dispute
resolution mechanism which would fulfill all the
principal criteria for an ADR body in compliance with
the proposed Directive.

Pensions Ombudsman Annual Report 2011, supra note 108, at 2. See the Pensions Ombudsman’s open letter to
the Minister for Social Protection.
Ibid., section 3 at 50.
Ibid.
Ibid., section 2 at 28.
Pensions (Amendment) Act 2002 part XI, supra note 106, paragraph 137(1).
Proposal for a Directive, supra note 1, articles 8(b) and (c).
Proposal for a Directive, supra note 1, article 2(a)(i)(ii)(ii).
Pensions (Amendment) Act 2002 part XI, supra note 106, paragraph 139(6).
See the Pensions Ombudsman’s website for an outline of the types of scenarios which may warrant an oral hearing:
http://www.pensionsombudsman.ie/cms/index.php?q=works/decisions/oral
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Direct Selling Association
of Ireland
Established: 1981
Number of Complaints Received (2011):
Information Not Provided
ADR Technique used: Adjudication
Funding: Membership subscription fee

The Direct Selling Association of Ireland (DSAI) is
the Irish branch of a trade association for the direct
selling industry which aims to promote and serve its
member companies, the independent “direct sellers”140
that they employ and to ensure the highest level of
business ethics and service to consumers.141 At the time
of writing the DSAI seems to be in a state of flux with
the seemingly imminent merging of the DSAI’s and
UK DSA’s back room functions. Numerous attempts
were made to contact the DSAI for information requests
and annual reports for the purpose of this study but no
replies had been received at the time of the report’s
compilation. Much of the following analysis has been
compiled from information provided on the DSAI’s
website and information provided by the UK DSA’s
Code Administrator.142
Under the proposed merger the Code Administrator
envisages that both the UK and Irish branches of the
DSA will operate in an almost identical fashion. It is
submitted that this, coupled with the fact that both
operate effectively under the same Consumer Code
of Practice (the Code), justifies the inclusion of
information supplied by the UK DSA in this analysis.
In 2011, the DSAI reported that “the number of
direct sellers has leaped 24% from 16,000 to 22,000
in just one year and this trend is steadily continuing
through 2011,”143 with the combined turnover for the
industry now €54.3 million in Ireland. DSAI membership currently stands at fifteen direct selling companies.
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Expertise and Impartiality
While consumers receive protection under the relevant
consumer legislation in relation to the area of direct
selling,144 member companies of the DSAI must also
comply with its Code of Consumer Practice. Where
alleged breaches of the Code occur, the complainant
can, after they have contacted the alleged transgressor
directly, address the complaint to the Director of the
DSAI (the Director), who may then refer it for
investigation by the Code Administrator, if warranted.
The appointment of the Code Administrator in the UK
DSA is subject to the proposed candidate meeting the
eligibility criteria for that position as agreed by the
Office of Fair Trading145 (OFT) and the UK DSA. Whilst
unable to produce a copy of the criteria, the Code
Administrator summarised the principal provisions in
relation to the independence of the Code Administrator.
The provisions of Article 6 of the proposed Directive146
in relation to expertise and impartiality are addressed
amongst the eligibility criteria outlined for the position
of Code Administrator. In particular, the qualifications
necessary, the period of employment and the avoidance
of any conflict of interest are stipulated as criteria for
the role.
The criteria mentioned above make clear that the
person appointed must have no connection with a
direct selling company for three years prior to being
appointed, e.g., as an employee, legal representative
or paid consultant. The Code Administrator is also
precluded from accepting paid work from a direct
selling company during his appointment, as well as
for a period of three months following the end of the
appointment. Mention is also made in relation to
the Code Administrator being relieved of their duties,
stating that dismissal cannot be directly as a result
of any adjudication made by them.
If the proposed merger between the Irish and UK
branches of the DSA were to proceed it would appear
that the Code Administrator for the DSAI would be
deemed impartial for the purposes of the proposed
Directive. Regardless, it would be appropriate, it is
submitted, if a similar agreement to that between
the UK DSA and the OFT was replicated between the
DSAI and the NCA regarding the Code Administrator’s

As per the Direct Selling Association of Ireland’s website: www.dsai.ie
Ibid. Hereinafter the Direct Selling Association of Ireland shall be referred as the DSAI.
The Code Administrator investigates any alleged breaches of either the Consumer Code of Practice or the Code of
Business Conduct.
See the DSAI’s website:
http://dsai.ie/index.php/News/24_increase_in_direct_sellers_as_industry_celebrates_30_years_in_ireland
Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated
away from business premises.
Hereinafter referred to as the OFT.
Proposal for a Directive, supra note 1.
The DSAI Consumer Code of Practice, section 15 (b)(2). Available online at: http://dsai.ie/about/code_of_practice
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appointment and if the criteria were to be formalised
in writing.
The role of the Director in the complaints procedure
is less clear and whether they would be subject to the
impartiality requirements of Article 6 is arguable. In
the Code, the Director plays the role of facilitating
communications between the complainant and the
trader where the complainant has not received a
response or has received an unfavourable response
from the trader at first instance. The wording of the
Code in outlining the next step in the procedure,
however, would suggest that the Director plays a more
active role in the resolution of the dispute as it states:
The Director will send a copy of the written
complaint to the member requesting prompt
remedial action.147
This would suggest that the Director instructs traders
to resolve disputes presumably where it is felt that the
consumer’s complaint is justified.
When the UK DSA’s Code Administrator was asked for
his view in relation to the role of the Director regarding
the dispute resolution procedure, it was his opinion
that the Director played no part in the adjudication of
disputes and as a result the provisions of the proposed
Directive would not be applicable.148 The UK DSA’s
Code Administrator opined that if the Director were
to be subject to the same criteria as the Code Administrator, it would be difficult for any DSA to comply
with the proposed Directive.
Until further information is provided on the role played
by the Director in the dispute resolution procedure, it
is difficult to comment on the need for people fulfilling
that role to meet the same impartiality requirements
as those applicable to the Code Administrator under
the proposed Directive.
It is noted that the UK DSA’s Consumer Code of
Practice is approved under an OFT scheme and under
that the scheme is reviewed and discussed once every
three years. This review entails the UK DSA carrying
out compliance and satisfaction surveys in relation
to the Code of Practice. It is submitted that such
approval and monitoring schemes in relation to ADR
bodies operating under a code of practice is welcome
in terms of adding to a body’s perception of impartiality,
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as well as assisting compliance with the monitoring
requirements set out in the proposed Directive.149

Transparency
As previously mentioned, it proved impossible to
obtain any form of activity or annual report in relation
to the DSAI at the time of writing this report. This fact
alone would see the DSAI as failing to comply with
an element of the transparency principle promulgated
by Article 7 of the proposed Directive.150 The DSAI
website, however, does provide a significant amount
of the information required by Article 7(1)151 through
the provision of links to its complaints procedures and
the Code of Practice.152 In the interests of transparency
and to ensure compliance with the proposed Directive,
it is submitted that the DSAI should provide a regular
report outlining its dispute resolution activities and
make it readily available through its website.

Effectiveness
One of the factors determining the effectiveness of a
dispute resolution procedure offered by an ADR body
is its accessibility to both consumers and traders. In
this regard, the requirement by the DSAI for complaints
to be submitted in writing only may be seen by some
consumers as a disincentive to use the process. As
is the case with the FSO and Pensions Ombudsman,
regard should be had for the impact that this requirement may have on more vulnerable consumers.
The complaints procedure is detailed on the DSAI’s
website153 and calls for the complainant to contact
the trader involved as a first course of action. As
may often be the case involving direct selling, the
trader encountered by the consumer may well be an
independent trader selling products on behalf of one
of the DSAI’s member companies. The DSAI
recommends contacting the “Code Compliance Officer”
which each member company is obliged to provide
before contacting the DSAI.154 If unsatisfied with the
response received, the complainant may refer the case
to the Director of the DSAI. As discussed above, the
role played by the Director requires clarification, but
the Director’s first course of action is to then contact
the relevant member company notifying them of the
complaint. It would appear that the Director may also

Proposal for a Directive, supra note 1.
Ibid., paragraph 3.1.4.
Ibid., article 7(2).
Ibid. This includes information in relation to the dispute resolution procedure such as costs for usage, types of
dispute heard, rules of procedure governing the resolution of the dispute etc.
The DSAI Consumer Code of Practice, supra note 147.
For more information see: http://dsai.ie/consumer_advice/complaint/complaint_procedure
Ibid.
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request that remedial action be taken on the part of
the member company155 and that a member should
respond to this request within fourteen days.156
If the Member fails to “act as required by the Director”157
or the complainant is dissatisfied, the Director shall
refer the complaint to the Code Administrator for
investigation. The adjudication of the Code Administrator is binding on the member company but not on
the complainant.
The Code Administrator may require any member
company found to be in breach of the Consumer Code
of Practice to issue a refund, a replacement product or
carry out repairs, as well as taking all reasonable steps
to prevent any further recurrence of the breach.158 It is
also within the Code Administrator’s powers to request
that compensation not exceeding €7,000 is paid to
the complainant.159 Where the conduct of the member
company is believed to warrant such action the Code
Administrator may also recommend that the member
should appear before the Disciplinary Committee,
who may issue a warning, suspension or the expulsion
of the member from the DSAI.
The Disciplinary Committee is comprised of two
Council160 members and three independent members
nominated by the Council.161 The NCA is invited to
send an observer to all Disciplinary Committee meetings, although to date such a hearing has never been
convened.162 At the time of writing, no figures were
provided by the DSAI regarding the usage or outcomes of
its dispute resolution system. However, it is understood
that to date no such Disciplinary Committee has occured
under the DSAI and so the issue of NCA attendance
has not been requested to date. Figures provided by the
UK DSA’s Code Administrator, however, show that the
UK DSA received twenty-four consumer complaints. Of
these only six were referred to the Code Administrator.
It is submitted that it would be reasonable to presume,
when the scale of each DSA’s operations are taken into
account,163 that the DSAI’s dispute resolution procedures
are unlikely to receive consumer complaints in excess
of that recorded by the UK DSA and almost certainly
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significantly less. This low number of complaints may
indicate a number of scenarios. They are as follows:
a] High rates of compliance with the Code of Practice
by the DSAI’s members, consequently few
consumer complaints are generated. In a recent
survey conducted on behalf of the NCA, Consumers’
Experiences with Direct Selling, it was reported
that 84% of those surveyed stated that “their
expectations were met as the product or service
purchased corresponded with what the salesperson
had told them;”164
b] An effective complaints procedure has been put
in place by the member companies to resolve
consumer complaints making it unnecessary for
consumers to contact the DSAI;
c] Consumer confidence and/or awareness of the
DSAI’s dispute resolution procedure is low and
accordingly usage is low;
d] A combination of the above scenarios.
It is submitted, however, that the binding nature of the
Code Administrator’s decision and the opportunity for
the NCA observation of the Disciplinary Committee’s
meetings, if any were to occur, are measures which
could inspire consumer confidence in the DSAI’s
complaints procedures.
There is no definitive mention of the length of time the
DSAI envisages a complaint should take from when it
is contacted by the complainant until adjudication by
the Code Administrator is made. The Code of Practice
does indicate, however, that it should take no longer
than thirty days for a complaint to be resolved by the
Director of the DSAI where an investigation by the Code
Administrator is not required.165 Further investigations
and subsequent adjudications by the Code Administrator are completed as “quickly as possible”.166 While
the timeframe of the former phase of resolving the
dispute is well within the ninety days allowed by the
proposed Directive,167 the lack of guidance regarding
when any adjudication by the Code Administrator
would be completed would prove troublesome in
ensuring compliance with the proposed Directive.

The DSAI Consumer Code of Practice, supra note 147.
Ibid.
Ibid., section 15(c).
Ibid., section 17(1)(a)-(d).
Ibid., section 17(1)(e).
The “Council” consists of elected representatives from each DSAI member company.
The DSAI Consumer Code of Practice, supra note 147, section 18(1).
Ibid., section 18(4).
The UK DSA has some fifty member companies with 400,000 people working in the industry. See online article,
Direct Selling Association Takes the Industry’s Agenda to the House of Commons, 1st August 2012. Available at:
http://dsa.org.uk/press_office/dsa_takes_agenda_to_the_house_of_commons. In comparison the DSAI has fifteen
member companies and 22,000 people working in the industry.
NCA Market Research Findings, supra note 29.
The DSAI Consumer Code of Practice, supra note 147, section 15(b)(iv).
Ibid., section 16(1).
Proposal for a Directive, supra note 1, article 8(d).
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However, it is noted that on the How to File a
Complaint section of the DSAI’s website reference
is made to the fact that the Code Administrator will
normally deliver their adjudication within two weeks
of receiving the documents or final comments of the
parties.168
In relation to further provisions regarding the effectiveness of ADR entities as set out under Article 8 of the
proposed Directive,169 the dispute resolution service
of the DSAI is provided free of charge to the consumer
and parties have the opportunity to engage in the
procedure without the need for legal representation,
while retaining the option of legal representation if
desired.170
In relation to cross-border complaint handling, the DSAI
is a member of Seldia171 and the World Federation
Direct Selling Association (WFDSA).172 Links to each
of these organisations are provided on its website
allowing consumers the opportunity to submit a claim
against direct selling companies who may not be
registered with the DSAI, but are registered with one
of their members in Europe (Seldia) or worldwide
(WFDSA). This facility may be of limited use to Irish
consumers depending on the number of direct selling
companies operating in Ireland but registered to
another DSA.

Fairness
During the DSAI’s dispute resolution procedure all
material submitted by each party is made available
to the other, with each party given the opportunity to
comment upon it. Only in exceptional circumstances
will the Code Administrator consider it necessary to
conduct an oral hearing. In these circumstances both
parties are entitled to be present.173 Both parties are
issued a written copy of the Code Administrator’s
adjudication.174 As any such adjudication is binding
on the trader, only the consumer is free to pursue
the matter further and this information is displayed
on the DSAI’s website.175 These measures, it is
submitted, would see the DSAI comply with the
proposed Directive’s provisions regarding fairness.176
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Summary
It is submitted that on the basis of information
available at the time of compilation of this report that
the foundations of an ADR body which would be in
compliance with the proposed Directive are very much
in place at the DSAI. However, no actual knowledge
of consumers’ practical experience with the scheme
could be obtained at the time of writing.
It is axiomatic that some amendments will be necessary
to ensure compliance with the proposed Directive, not
least of which is the publication of some form of annual
activity report detailing the number of complaints
received, if any, and their outcome. A greater amount
of cooperation between the NCA (or similar
organisation) and the DSAI in relation to the approval
of the Code of Practice and the appointment of the
Code Administrator would be welcome. The DSAI
could also improve its accessibility to consumers by
providing an online complaint form through which to
submit complaints. Although not a requirement of the
proposed Directive, it may be helpful if this form was
available in several languages.
It is noted that, at the time of writing, enquiries
submitted to the email address provided on the
DSAI website are being returned as having “failed
permanently” and links to members’ pages were no
longer operational. The position of Code Administrator
at the DSAI was also waiting to be filled. The
uncertainty regarding the proposed merger of back
room functions between the DSAI and UK DSA may
have contributed to some of these circumstances.
Such faults, however, if not corrected in a timely
fashion may erode consumers’ confidence in a body
to operate an efficient, effective and transparent
dispute resolution scheme.

See: How to File a Complaint Against a Direct Selling Company, available online at:
http://dsai.ie/consumer_advice/complaint.
Proposal for a Directive, supra note 1, article 8.
Ibid. This is in compliance with the other requirements under article 8.
For more information on Seldia see their website at: http://www.seldia.eu/.
For more information on the World Federation Direct Selling Association see: http://www.wfdsa.org/.
DSAI Consumer Complaint Procedure, paragraph 2(iii). Available online at:
http://dsai.ie/consumer_advice/complaint/complaint_procedure.
Ibid.
How to File a Complaint Against a Direct Selling Company, supra note 168.
Proposal for a Directive, supra note 1, article 9(1) and (2).
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Chartered Institute of Arbitrators
(Irish Branch) – Arbitration
Scheme for Tour Operators
Established: 1981
Number of Complaints Received (2011):
Information Not Provided
ADR Technique used: Arbitration
Funding: User fee

The Chartered Institute of Arbitrators (CIArb) (Irish
Branch) – Arbitration Scheme for Tour Operators177
is an international not for profit charity which can
provide professionals specialised in one or more ADR
techniques to parties seeking settlement of a dispute.
CIArb also provides education and training for
arbitrators, mediators and adjudicators.
While CIArb itself may not be an ADR entity as envisaged by the proposed Directive,178 it does provide arbitration schemes on behalf of the Society of the Irish
Motor Industry (SIMI) and a separate scheme for some
tour operators as devised by the Irish Travel Agents
Association (ITAA).179 The basis for these schemes is
provided by an agreement between SIMI, certain tour
operators and the Irish branch of CIArb “to include
a dispute clause within the terms and conditions of
agreement that authorises the Chairman at the time
being of the CIArb Irish Branch to appoint an Arbitrator
when a dispute arises that cannot be settled between
parties to the initial contract”.180
In relation to any dispute clauses, section 31 of the
Arbitration Act 2010 should be noted as it provides
that:
a party to an arbitration agreement who is a
consumer shall not be bound (unless he or she
otherwise agrees at any time after the dispute
has arisen) by an arbitration agreement where –
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(a) the agreement between the parties contains
a term which has not been individually
negotiated concerning the requirement to
submit to arbitration disputes which may arise,
and
(b) the dispute which has arisen between the
parties to the agreement involves a claim for
an amount not exceeding €5,000.181
The analysis in this report will focus on CIArb’s
provision of the tour operator scheme, as opposed
to SIMI and the scheme operated for all other sectors,
as only the tour operator arbitration scheme is notified
under the European Commission Recommendations.

Expertise and Impartiality
Under the arbitration scheme, the claimant requests
the appointment of an arbitrator to hear the dispute
in question. The Chairman of CIArb appoints an
arbitrator from a panel of its members. Both the
Chairman and the selected arbitrator are subject
to the Chartered Institute of Arbitrators’ Code of
Professional and Ethical Conduct for Members (the
Code of Conduct).182 The Code of Conduct specifies
that where an “honorary officer” is charged with
selecting a “third-party neutral” then:
(1) the overriding principle is that all appointments shall be made with a view to selecting,
on objective criteria, a suitable person to fulfil
the particular role in question and that the
appointment shall not be affected by personal
factors; and
(2) the appointer should always take such
steps as may be reasonable and practicable
to satisfy himself or herself that persons
suggested by the executive staff of the
Institute as being suitable for appointment
are in fact suitable persons to be appointed.183
The selected arbitrator shall both before and during
the dispute resolution procedure:
disclose all interests, relationships and matters
likely to affect the member’s independence
or impartiality or which might reasonably
be perceived as likely to do so.184

Hereinafter referred to as CIArb.
Proposal for a Directive, supra note 1.
Hereinafter referred to as SIMI and ITAA respectively.
See CIArb’s website: http://www.arbitration.ie/schemes.
Arbitration Act 2010, supra note 43.
Chartered Institute of Arbitrators’ Code of Professional and Ethical Conduct for Members. Available online at:
http://www.ciarb.org/resources/Code%20of%20Professional%20and%20Ethical%20Conduct%20October%202009.pdf.
Ibid., part 1, rule 4.
Ibid., part 2, rule 3.
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Also:
Where a member is or becomes aware that
he or she is incapable of maintaining the
required degree of independence or
impartiality, the member shall promptly
take such steps as may be required in the
circumstances, which may include resignation
or withdrawal from the process.185
Given the mandatory wording used in the Code of
Conduct, it is submitted that, if adhered to, the Code
of Conduct would ensure that those in charge of the
tour operator arbitration scheme would meet the
impartiality requirements of Article 6 of the proposed
Directive,186 while the appointment of an independent
qualified arbitrator from CIArb’s members should
ensure that the arbitrator has the relevant expertise
required.187

Transparency
At the time of writing, statistics regarding the usage
or outcomes generated by the scheme in 2011 were
not provided by CIArb in written form or online. As
confidentiality is cited as one of the primary advantages
in using arbitration, it has been argued that the
reproduction of statistics in relation to its usage may
be seen to be in contradiction to the principle of
confidentiality. It is submitted, however, that it is
possible to both honour the confidentiality of the
arbitral process, whilst simultaneously increasing the
transparency of the scheme by releasing figures
regarding the usage and outcomes of scheme.188
Indeed, in relation to the provision of statistics in the
area of ADR, Daugherty Rasnic has noted the difficulty
in obtaining information in relation to ADR usage
in Ireland because of the confidential nature of the
process, which can be contrasted with the availability
of data on the subject in the U.S.A., which also
ensures confidentiality in ADR procedures.189
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CIArb’s website provides “Guidance Notes” on the
scheme and these detail the rules under which the
scheme operates.190 The majority of the information
required under Article 7 of the proposed Directive191
is to be found in the Guidance Notes document.192
However, no details of the person conducting the
procedure are available as the individual arbitrator
will only be selected upon receipt of an application.
It is noted, however, that under the Code of Conduct
a CIArb member arbitrator shall:
[w]here appropriate and having regard
to whether the parties are represented
by professionals familiar with the dispute
resolution process, …ensure that the
parties are informed of the procedural aspects
of the process.193
It is submitted that if an ADR body, as encouraged
by the proposed Directive, were to be built around a
scheme similar to that discussed above, more detailed
information on the scheme’s usage and outcomes
would need to be freely accessible. The provision
of information regarding those individuals who could
potentially comprise the panel for such schemes
would also be necessary to ensure compliance with
the proposed Directive.

Ibid.
Proposal for a Directive, supra note 1, article 6(1)(c).
Ibid., article 6(1)(a).
For example, several employment bodies supply figures regarding the usage of their schemes whilst still respecting
the need for confidentiality and anonymity of the parties.
Daugherty Rasnic, Alternative Dispute Resolution Rather than Litigation? A look at Current Irish and American
Laws, Judicial Studies Institute Journal at 188. Available online at:
http://www.jsijournal.ie/html/Volume%204%20No.%202/4%5B2%5D_Daugherty%20Rasnic_Alternative%20
Dispute%20Resolution%20Rather%20than%20Litigation.pdf.
Guidance Notes on Arbitration Arranged by the Chartered Institute of Arbitration – Irish Branch on behalf of Tour
Operators Organisers. Available online at:
http://www.arbitration.ie/userfiles/file/Holiday%20Arbitration%20Scheme%20Guidance%20Notes_Rules.pdf.
Proposal for a Directive, supra note 1.
Guidance Notes, supra note 190.
Chartered Institute of Arbitrators Code of Professional and Ethical Conduct for Members, supra note 182.
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Effectiveness
As mentioned previously, the accessibility of any ADR
scheme will have a major effect on the effectiveness
of that scheme. Accordingly, Article 8 of the proposed
Directive calls for the procedure to be “free of charge
or at moderate costs for consumers.”194 In this regard
the scheme operated by CIArb and the ITAA can be
said to differ from those envisaged by the proposed
Directive. Under the scheme, once the claimant has
completed the application form, an administration
fee must be paid amounting to €100 plus VAT, except
in respect of personal injuries claims in excess of
€20,000, where an administration fee of €200 plus
VAT is payable.195 CIArb will contact the respondent
who has 21 days to lodge the arbitrator’s agreed
maximum fee of €800 plus VAT, or a flat rate of €1,000
plus VAT (plus €240 per hour for time of hearing) in
cases where the claim is for personal injuries in excess
of a sum of €20,000.196 If the fees are not paid by
the respondent within 21 days, the claimant is then
invited to pay the fees in order that the arbitration
might proceed.197

Regarding the timeframe required in order to complete
the arbitral process, no definitive timescale is provided
by CIArb in relation to the process other than general
advice that arbitration tends to be somewhat quicker
than court proceedings. However, a substantial
arbitration is nonetheless likely to take approximately
one year from beginning to end.198 It is submitted that
although the proposed Directive allows for an extension
of time where the dispute is a complex one, any
procedure requiring up to twelve months for noncomplex cases would not be in compliance with the
proposed Directive.
Parties can opt for a “written submissions only”
reference, which not only avoids the cost of an oral
hearing, but also allows for documentation to be
posted allowing for the ease of accessibility referred
to in the proposed Directive.199 Parties are also
informed that there is no obligation on them to employ
legal representation but they can do so if desired.200

It should be noted, however, that while these fees
may seem anything but moderate in relation to most
consumer disputes, the value of disputes submitted
under this scheme could potentially be thousands of
euro. In cases such as these the value of the claim can
mean that the small claims procedure is not an option
for the claimant, leaving them with the prospect of
facing the considerable costs involved in litigating the
matter. Despite this, it is unlikely that the scheme
would be classified as “moderate cost” by the ordinary
consumer and so it is submitted that this aspect of
the scheme would not be deemed to be in compliance
with the proposed Directive.
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Proposal for a Directive, supra note 1, article 8(c).
Guidance Notes, supra note 190.
Ibid.
Ibid.
See: CIArb’s website, Arbitration, paragraph 5 at http://www.arbitration.ie/arbitration.
Proposal for a Directive, supra note 1, article 8(a).
Guidance Notes, supra note 190. In accordance with Article 8(b) of the proposed Directive.
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Fairness
Arbitration is a legally binding means of resolving
a dispute. The binding nature applies to both parties
and as such consumers should be fully aware of this
before entering into the process. While the Guidance
Notes for the scheme mention the binding nature
of arbitration, it is not made clear that there is no
appeal against the arbitrator’s award, save in limited
circumstances.201 Whilst this advice is available on
CIArb’s website under the arbitration section,202 it
is submitted that considering the finality involved
in arbitration this advice should also feature within the
Guidance Notes.
In this regard, it is important to note that at the time of
compilation discussions are ongoing as to whether the
principle of liberty should be enshrined in the wording
of the final Directive. According to the “Explanatory
Statement of the Committee on the Internal Market
and Consumer Protection draft report”,203 proposals
have been suggested that consumers cannot be
subject to a binding decision if it was agreed before
the dispute arises and if it deprives the consumer
of their right to bring an action before the courts.204

Summary
It is axiomatic that the tour operator scheme operated
by CIArb is of a different composition to those
envisaged by the proposed Directive in that it does not
form part of an integrated dispute resolution procedure,
but rather exists as a standalone option available to
disputants where any initial complaint procedure fails
to provide a resolution. The scheme’s design would
also indicate a process intended to resolve once
off consumer disputes, as opposed to one designed
to achieve a quick resolution to a high volume of such
disputes. This is reflected in the fees and the binding
nature of the outcome on both parties. Such
characteristics, it is submitted, are not consistent
with a consumer dispute based ADR procedure and
accordingly it is no surprise that this scheme would
require much alteration in order to meet the necessary
criteria outlined in the proposed Directive.206 It is
submitted that, as they currently operate, these
schemes would exist beyond the scope of the proposed
Directive as “an ad hoc basis for a single dispute
between a consumer and a trader”207 and accordingly
would “not be considered as an ADR procedure.”208

The arbitration of disputes under the tour operator
scheme is governed by a set of arbitration rules which
allow both parties the opportunity to express their views
and reply to any counterarguments, either through
the provision of documentation or, where the parties
prefer, through an oral hearing.205 Article 9(2) would
not apply in these circumstances as it applies to ADR
procedures which aim to resolve disputes through
“suggested solutions” rather than binding arbitration.
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Ibid.
See: CIArb’s website, Arbitration, paragrah 6 at http://www.arbitration.ie/arbitration.
Committee on the Internal Market and Consumer Protection IMCO, Draft Report on the Proposal for a Directive of
the European Parliament and of the Council on Alternative Dispute Resolution for consumer disputes and amending
Regulation EC No. 2006/2004 and Directive 2009/22/EC. COM (2011) 0793. Available online at:
http://www.europarl.europa.eu/document/activities/cont/201208/20120829ATT50085/20120829ATT50085EN.pdf.
Ibid., at 88.
Guidance Notes, supra note 190, at 4–6.
Proposal for a Directive, supra note 1.
Ibid., recital 11.
Ibid.
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Advertising Standards Authority
for Ireland
Established: 1981
Number of Complaints Received (2011): 1,402
ADR Technique used: Adjudication
Funding: Annual subscription fee

The Advertising Standards Authority of Ireland (ASAI)
is a self-regulatory body set up and financed by the
advertising industry. Its function is to ensure all
commercial marketing communications conform to the
principles set out in the ASAI’s Code of Standards for
Advertising, Promotional and Direct Marketing in
Ireland (the Code of Standards).209 As of 2nd January
2013, the ASAI’s digital remit will be extended to
include marketing communications on advertisers’
profile pages and other non-paid-for online space under
advertisers’ control.210 The proposed Directive, as
it stands at the time of compilation, applies to
ADR procedures established for the “resolution of
contractual disputes arising from the sale of goods
or provision of services”.211 The complaints handled
by the ASAI fall outside the scope of the proposed
Directive as there is no contractual relationship
between the parties involved in the complaint. Despite
this, it is submitted that the regulation of how traders
promote and advertise their goods and services is an
important issue for consumers and an analysis of the
dispute resolution service provided by the ASAI is
warranted, particularly, in light of the fact that it
is one of the few notified ADR entities in Ireland.
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Expertise and Impartiality
The Board of the ASAI consists of fifteen members,
including an independent chairperson. The rest of the
Board are compiled from the three categories of
membership forming the ASAI.212 The Board is
responsible for managing the business of the ASAI
and for the drawing up, implementation, reviewing
and amendment of the Code of Standards.
The Complaints Committee is comprised of between
eleven and fifteen members, including an independent
chairperson. Members of the Complaints Committee
are a mixture of those with a background in advertising
and those with no connection to the industry. The
composition of the Complaints Committee ensures that
there is a majority of non-industry representatives.213
Previously, the Office of the Director of Consumer
Affairs (ODCA) nominated four of the non-industry
members. In 2007 the ODCA was replaced by the
NCA, but the practice of nominating members of the
Complaints Committee was not continued by that
organisation.214
Article 6 of the proposed Directive215 calls on Member
States to ensure:
that ADR entities where the natural persons
in charge of dispute resolution form part of
a collegial body provide for an equal number
of representatives of consumers’ interests
and of representatives of traders’ interests
in that body.216
It could be said that the composition of the Complaints
Committee goes above and beyond what is described
in the proposed Directive by having a majority of
non-industry members. On the other hand, it may be
argued as to whether the non-industry representatives
are considered to provide an equal safeguard to
impartiality as the “representatives of consumers’
interests” mentioned in the proposed Directive would.

ASAI, Manual of Advertising Self-Regulation with the Code of Standards for Advertising, Promotional and Direct
Marketing in Ireland (6th ed.). Available online at: http://www.asai.ie/code.asp. The current Code of Standards came
into force on the 1st of January 2007 and the ASAI is currently beginning the process of updating the Code.
For further information see: http://www.asai.ie/news.asp?nid=84.
Proposal for a Directive, supra note 1, article 2.
ASAI, Manual of Advertising Self-Regulation with the Code of Standards, supra note 209, section 5(1). The three
categorises of membership include advertiser members (four members), agency members (four members) and
media members (six members).
The Complaints Committee is currently comprised of eight non-industry and six industry representatives.
The current ASAI Code of Standards still reflects the previous position regarding nominations to the Complaints
Committee. Presently the Chief Executive of the ASAI and the Board select the non-industry representatives of the
Complaints Committee.
Proposal for a Directive, supra note 1.
Ibid., article 6(2).
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The ASAI state that:
the composition of the Complaints Committee
is designed to ensure the objectivity of the
complaints investigation procedure and
to provide assurances that the system is
operated with special regards for the interests
of consumers.217
While the independence of the Complaints Committee
may be beyond doubt, it should be noted, however,
that the Complaints Committee review complaints in
light of the ASAI’s Code of Standards, a code which
is drawn up by the Board of the ASAI, primarily
comprised of industry members. This in itself may not
be problematic from a practical viewpoint, but it could
well affect the user’s perception of the independence
and effectiveness of the dispute resolution process of
the ASAI as a whole.
When the ASAI receives a complaint the “Secretariat”
evaluates it in order to determine if there is a prima facie
case for investigation. The Secretariat has the power
to resolve cases informally or may “if circumstances
require or justify”218 refer complaints to the Complaints
Committee.
The role of the Secretariat within the ASAI is an
important one as they have the power and discretion
to informally deal with complaints, if they deem it to
be the suitable course of action, or alternatively to refer
a complaint to the Complaints Committee. In 2011
the Secretariat resolved 47% of the total number of
complaints investigated by the ASAI with the remainder
being referred to the Complaints Committee.219 While
it may well be necessary for someone within the ASAI
to fulfil such a role in order that the Complaints
Committee is not inundated with relatively straightforward complaints, it is submitted that under the
proposed Directive,220 a person in a position similar
to that of the Secretariat may have to fulfil the same
criteria regarding impartiality and independence under
Article 6.
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It should be noted that the discretion given to the
Secretariat is tempered by the fact that the Complaints
Committee retains the right to review any cases and to
“request that it be put before them for adjudication.”221
The ASAI highlights the fact that its funding is provided
entirely by levies collected from across the industry,
thus ensuring “that all sectors of advertising participate
in the support of the system but none exercise any
special influence over its operation.”222

Transparency
As the ASAI is not provided for by statute, it is not
surprising that the same level of information regarding
its operation is not readily available. Nevertheless, the
ASAI’s website supplies the vast majority of information
as required by Article 7 of the proposed Directive.223
The ASAI publishes an annual report providing
statistics on complaints received and a review of its
activities which can be viewed on its website.224 Its
complaint procedure is set out in its Code of Standards
and is available online.225
Whilst the annual report provides an analysis on those
cases referred to and resolved by the Complaints
Committee in more detail, those resolved by the
Secretariat are just recorded as a total sum. As the
Secretariat deals with such a high percentage of
complaints received and plays a significant role in how
all complaints are resolved, it is submitted, that in the
interests of transparency, a section of the annual report
should include a detailed summary of the Secretariat’s
activities and complaints they resolved.

ASAI, Manual of Advertising Self-Regulation with the Code of Standards, supra note 209, at: 15.
ASAI, 31st Annual Report 2011, at 15. Available online at:
http://www.asai.ie/documents/ASAI_ANNUAL%20REPORT%202011.pdf.
Ibid., at 12.
Proposal for a Directive, supra note 1.
ASAI, 31st Annual Report 2011, supra note 218. It is also noted that complainants not satisfied with the
Secretariat’s assessment of the complaint may seek to have it referred to the Complaints Committee.
Ibid.
Proposal for a Directive, supra note 1.
ASAI, 31st Annual Report 2011, supra note 218.
ASAI, Manual of Advertising Self-Regulation with the Code of Standards, supra note 209, section 4, at 76-81.
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Effectiveness
While accepting complaints from “any person or body
who considers that a marketing communication may
be in breach of the Code of Standards,”226 the ASAI
also undertakes continuous monitoring of commercial
communications in the media. In 2011, overall results
demonstrated a “reassuringly high”227 compliance rate
in excess of 99%.228
Complaints can be made to the ASAI through the
submission of an online form which can also be
printed and sent in by post at the preference of the
complainant. The ASAI can also accommodate
disputes requiring an oral hearing, further adding
to the accessibility of the service provided.
In keeping with Article 8 of the proposed Directive,229
there is no charge for submitting a complaint, but it
should be noted that where a consumer seeks a review
of the Complaints Committee’s decision there is
a “nominal” fee of €30, while a fee of €500 applies
to advertisers seeking the same.230
Once a complaint has been received by the ASAI
it is evaluated by the Secretariat as to whether it
comes within the terms of reference of the ASAI. The
complainant is notified if the complaint is not one
which can be investigated and is redirected to the
appropriate body, if one exists.
If the Secretariat feels there is a prima facie case for
investigation, the party to which the complaint pertains
is contacted and invited to comment on it in relation
to the Code of Standards.231 Once a response is
received (normally within ten days)232 the Secretariat
will prepare a summary of the case where it is deemed
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appropriate. This summary will contain the Secretariat’s
recommendation to the Complaints Committee in
relation to what the Committee’s decision might be
and whether the complaint should be upheld.233 Once
referred to the Complaints Committee, a decision is
made on whether a breach of the Code of Standards
has occurred. The decision of the Committee can be
reviewed by a Review Panel,234 if a request is made
within twenty one days of the decision.
The Review Panel may on a number of grounds235
decide that the complaint should or should not be
referred back to the Complaints Committee to be
reconsidered accordingly and whose decision on
a reviewed complaint is final.
Where the complaint is upheld, the marketing
communication complained of must be amended
or withdrawn and ASAI media members will refuse
to publish marketing communications found to be
in breach of the Code of Standards.236 Any member
not accepting the ASAI’s decision may be disciplined
by the Board, fined and or have their membership
suspended.
Where a member is found in persistent or deliberate
breach of the Code of Standards, the ASAI may require
for a stated period “that all of their proposed marketing
communications be subject to Copy Advice237 until
satisfied that future communications are likely to
comply with the Code.” 238
The ASAI does not provide an estimated time for the
resolution of complaints, rather it addresses the time
period involved on a case by case basis. As the ASAI’s
annual report for 2011 does not include details
relating to the time taken to resolve complaints, it may

Ibid., section 4(1), at 76
ASAI, 31st Annual Report 2011, supra note 218, at 08
Ibid.
Proposal for a Directive, supra note 1.
ASAI, Manual of Advertising Self-Regulation with the Code of Standards, supra note 209, Appendix I at 90–91.
Ibid., section 4(8) at: 78.
Ibid.
Ibid., section 4(9) at: 78. A copy of this Recommendation is supplied to the party to whom the complaint refers
and they are given an opportunity to express further views within a time period specified by the Secretariat before
the complaint is referred to the Complaints Committee. See: section 4(11) at: 79.
This Review Panel is comprised of an independent chairman, one member from the advertising industry and one
from a consumer or non-industry background.
ASAI, Manual of Advertising Self-Regulation with the Code of Standards, supra note 209, section 4, at 88.
Ibid., at section 4(18). All media members agree to refuse publication of material found to be in breach of the Code
of Standards as part of their membership of the ASAI. This assists greatly with industry compliance with the decisions
of the Complaints Committee and thus the effectiveness of its dispute resolution scheme.
Copy advice is the provision, by a self-regulatory organisation (SRO), of an opinion as to whether or not an
advertisement complies with advertising rules. It is provided on a confidential basis and usually accompanied by
advice on the amendments necessary to bring a non-complying advertisement into line with the rules.
See: http://www.easa-alliance.org/About-SR/Copy-advice/page.aspx/32.
Ibid., section 4(20).
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be that many of the complaints are resolved within the
ninety day period for non-complex cases as set out in
the proposed Directive.239
The effectiveness of the ASAI’s dispute resolution
scheme is enhanced through its membership in the
European Advertising Standards Alliance (EASA).
The EASA supervises the operation of a cross-border
complaints system whereby a complaint received by
the ASAI concerning an advertisement published
in another member country can be referred to the
relevant national regulator where the advertisement
was published.240 In 2011, 14 complaints received
by the ASAI were processed under the cross-border
complaints system.241 Whilst, there is a link provided
to the EASA’s website and details of the bodies’ joint
co-operation is mentioned in the Code of Standards
and annual reports, this cooperation between the
ASAI is not obvious from its website. Thus, there may
be a need to better promote the advantages of such
collaboration to the public at large so as to maximise
its effectiveness.
The ASAI’s dispute resolution procedures can be
accessed by post or online and do not oblige parties
to a dispute to use legal representation during the
process in compliance with accessibility provisions
outlined in Article 8 of the proposed Directive.242 The
form with which to make a complaint is only available
in English, and although not required by the proposed
Directive, it may increase accessibility to have the
form available in several languages.

Fairness
As mentioned previously, the complaints received by
the ASAI differ from those received by the other ADR
entities analysed above in that the complainants will
not have any contractual relationship with the other
party to the dispute. Complainants are merely seeking
a determination by the ASAI as to whether a marketing
communication is in breach of its Code of Standards,
as opposed to any award in their favour. In this regard,
the dispute resolution process of the ASAI differs from
those set out in the proposed Directive. There is no
opportunity for consumers to agree to or reject any
solution, as mentioned in Article 9 of the proposed
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Directive,243 as the complaint is either upheld or not
by the ASAI. So while the views of the complainant
can be expressed in the initial stages of making the
complaint the dispute resolution process does not
allow for the complainant to review or question any
counter argument as provided in Article 9(1)(a) of the
proposed Directive. The reasoning behind the
Complaints Committee’s decision, however, is provided
to both parties in writing in accordance with the
proposed Directive244 and the ASAI’s Code of Standards,
which is available online, makes it clear that any
decision made does not deprive the complainant of
the opportunity to take further legal action.245 It is
submitted that, the reason that the dispute resolution
scheme operated by the ASAI does not comply with
the majority of the proposed Directives, provisions on
fairness can be attributed to the atypical nature of the
complaints it receives, rather than any obvious failing
in its operation.

Summary
The fact that some of the provisions of the proposed
Directive are not applicable to the dispute resolution
process currently operated by the ASAI may suggest
that such schemes were not contemplated as coming
under the scope of the proposed Directive, at least in
its present form.
It is submitted, however, that the ASAI’s dispute
resolution procedures could be brought into compliance
with the majority of the proposed Directive’s provisions
with only minor amendments to its current scheme.
Given that the ASAI is a self-regulatory body, there
is arguably a greater need for transparency so as to
ensure that potential users have confidence in the
process. Thus, whilst the wide discretionary role of the
Secretariat may contribute to the efficiency of how the
ASAI’s dispute resolution procedure performs, in light
of the intentions of the proposed Directive as a whole,
greater transparency about the Secretariat’s activities,
role and impartiality would be welcome.

Proposal for a Directive, supra note 1, article 8(d). It is noted that the investigation procedure and consideration
by the Complaints Committee can be varied where the Secretariat considers it warranted due to the gravity of the
complaint. See: section 4(15).
ASAI, Manual of Advertising Self-Regulation with the Code of Standards, supra note 209 at 07.
Ibid. Seventy-three cases in total were processed by the cross border complaints system in 2011.
Proposal for a Directive, supra note 1, article 8(a) and (b).
Ibid., article 9(2)(a)(i)-(iii).
Ibid., article 9(b).
Supra note 202, at 74.
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Non-Notified ADR Entities
Although not notified, other ADR entities operate within
Ireland that also offer valuable assistance to consumers.
The reasons for non-notification may vary. It may be
that certain organisations’ structure would prevent
them from becoming notified, particularly in the way
some are funded. Alternatively, some organisations
may feel that as a result of notification, a lack of
resources may be exposed due to a potential increase
in caseload.246
As these dispute resolution entities form a significant
portion of the ADR landscape in Ireland, an analysis
of some of the more relevant entities in light of the
proposed Directive247 is warranted. Below is an analysis
of those entities that ECC Ireland deals with most
frequently.

Commission for Aviation
Regulation
Established: 2001248
Number of Complaints Received (2011): 4,105
ADR Technique Used: Expert Determination
Funding: Levy

The Commission for Aviation Regulation (CAR) is an
independent public body under the auspices of the
Department of Transport, with responsibilities for
regulating certain aspects of the aviation and travel
trade sectors in Ireland.249 CAR’s primary function
is in the area of price regulation, including the determination of terminal services charges.250 Following
the introduction of EU legislative measures, an
air passenger rights function was added to CAR in
2005.251 As part of this function, CAR is the National
Enforcement Body (NEB) tasked with the monitoring
and regulation of specific EU legislation covering air
passenger rights252 and the provision of assistance
to passengers with reduced mobility.253 To this end,
passengers with complaints that are considered under
this EU legislation may submit their complaints to
CAR once they have attempted to resolve the dispute
with the relevant airline in the first instance.
Only those passengers whose flights departed from an
Irish airport or alternatively those who arrived into such
airports from third countries on European Community
licensed airlines may submit a complaint to CAR.254

246

247
248

249
250

251

252
253

254

ECC Ireland, Alternative Dispute Resolution (ADR): The need to develop ADR in Ireland, 2008, at 16. Available
online at: http://www.eccireland.ie/downloads/adr_development_in_ireland.pdf.
Proposal for a Directive, supra note 1.
While the office was established in 2001, the Commission for Aviation Regulation (hereinafter referred to as CAR)
was designated as the national enforcement body (NEB) for Ireland on the 31st May 2005.
See CAR’s website: http://www.aviationreg.ie/about-the-commission-for-aviation-regulation.50.html.
CAR’s Annual Report, Report to the Minister for Transport for the year ended 31st December 2011, March 2012,
at 3. Available online at: http://www.aviationreg.ie/_fileupload/2012-03-21AnnualReport.pdf.
Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing
common rules on compensation and assistance to passengers in the event of denied boarding and of cancellation
or long delay of flights, and repealing Regulation (EEC) No 295/91. Available online at:
http://www.aviationreg.ie/_fileupload/Image/Regulation%20EC261%202004.pdf.
Ibid.
Regulation (EC) No. 1107/2006 of European Parliament and of the Council concerning the rights of disabled
person and persons with reduced mobility when travelling by air. Available online at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:204:0001:0009:EN:PDF.
Regulation (EC) No 261/2004, supra note 251, article 16.
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Expertise and Impartiality

Effectiveness

In terms of compliance with the proposed Directive’s
principle of impartiality, section 6 of the Aviation
Regulation Act 2001 requires the Commission to be
independent in the exercise of its functions.255 Furthermore the Commissioner and all those employed at
CAR are required to comply with both the Ethics in
Public Office Act 1995256 and the Aviation Regulation
Act 2001.257 Both contain provisions obliging the
Commissioner and those employed at CAR to declare
any “interests” to the relevant Minister. Interests are
defined as including any employment or financial
interests in any of the areas which may come within
CAR’s remit. It is submitted that the application
of such provisions and their potential to instil a sense
of legitimacy and consumer confidence in dispute
resolution procedures is one of the single biggest
advantages offered by dispute resolution procedures
established by legislative Acts.

With regards to the effectiveness provisions of the
proposed Directive, and in particular the time periods
specified,262 it is relevant that no advice is given
by CAR on the approximate length of the procedure,
although CAR’s Customer Charter263 provides that
written correspondence will be replied to in writing
within three working days while “every effort will
be made to provide a full reply within fifteen working
days.”264

Transparency
Regarding the transparency requirements of the proposed Directive under Article 7,258 CAR’s website259
and Reports to the Minister for Transport260 provide
the majority of the information required to be made
publicly available, including links to other NEBs
located in EU Member States.261
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In its 2011 Report to the Minister for Transport, CAR
reports that 31% of investigations were completed
within three months of receipt, while 50% were
completed within seven months of receipt.265 Such
statistics would point to a significant number of
complaints being resolved outside the ninety day
guideline set out in the proposed Directive.266
However, due to the nature of the air travel industry,
one incident may give rise to a high volume of
complaints in a short period of time.267 In such
circumstances, it may be difficult for any procedures
to deliver resolutions within ninety days, even where
the complaint is not a complex one, unless additional
resources are provided at such times which may not
be practical.
Consumers can submit a complaint through an online
complaint form or by post. It is also possible to contact
CAR by telephone, email and fax. The procedure is free
of charge and “every effort” is made to accommodate
consumers wishing to conduct their affairs in Irish.268
All of these measures add to the accessibility of the
service provided and would aid in compliance with the
requirements of Article 8 of the proposed Directive.269

Aviation Regulation Act 2001, section 6. Available online at:
http://www.irishstatutebook.ie/2001/en/act/pub/0001/sec0006.html#sec6.
Ethics in Public Office Act 1995, supra note 79, section 18.
Aviation Regulation Act 2001, supra note 255, sections 17 and 18.
Proposal for a Directive, supra note 1, article 7(1) and (2).
Available at: http://www.aviationreg.ie/.
CAR’s Annual Report, supra note 250. Available online at:
http://www.aviationreg.ie/about-the-commission-for-aviation-regulation/annual-report.107.html.
Available at: http://www.aviationreg.ie/air-passenger-rights/complaint-procedure.508.html.
Proposal for a Directive, supra note 1, article 7(1)(j).
CAR’s Customer Charter. Available online at:
http://www.aviationreg.ie/about-the-commission-for-aviation-regulation/customer-charter.389.html.
Ibid., at 2.
CAR’s Annual Report, supra note 250, at 37.
Proposal for a Directive, supra note 1, article 8(d).
CAR’s Customer Charter, supra note 263, at 2.
Ibid., at 3
Proposal for a Directive, supra note 1, article 8(a).

33
Currently, however, the website does not facilitate the
provision of information in languages other than Irish or
English. The availability of the information in different
languages may make the service more accessible.
Although not a requirement under the proposed
Directive, this increased accessibility may be especially
important given the nature of CAR’s industry.

Fairness
CAR’s role as an NEB may differentiate it slightly
from most ADR entities analysed above. Its role is
to investigate complaints and return a decision which
could subsequently be enforced through the courts.
The procedure does not feature a defined structure
allowing for an exchange and examination of views by
both parties as envisaged by Article 9 of the proposed
Directive.270

Summary
Consumer complaints received by CAR focus on
breaches of statutory measures.271 As a State body, CAR
may bring an enforcement action against an airline,
where necessary. In that sense, CAR’s procedure might
be seen as the exercising of quasi-executive/judicial
powers upon receipt of statutory complaints and, as
such, outside the terms of reference of the proposed
Directive. On the other hand, however, CAR investigates
complaints on behalf of members of the public who
allege that their rights under air passenger rights
legislation have been breached and in that sense it
may be considered that CAR also exercises a dispute
resolution arm. It is submitted that if CAR were to
facilitate a mediation/facilitation stage in its process,
in light of the results of any investigation and prior to
the returning of a binding decision, CAR could act as
an ADR entity as envisaged by the proposed Directive
with few amendments required to its current
procedures. It is noted, however, that this may involve
the need for additional resources as currently, as noted
above, the time period for the completion of
investigations may exceed ninety days by some margin.
It is axiomatic that, given the presence of two of
Europe’s biggest low-cost airlines and the high rate
of travel by Irish consumers, some form of Transport
Ombudsman or ADR is required in this field in Ireland.
Whether CAR could form the basis of such an ADR,
as is the case in Finland where the relevant NEB
is also the ADR, remains to be seen.
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Proposal for a Directive, supra note 1, article 9(1)(a).
Regulation 261/2004, supra note 251, and Regulation 1107/2006, supra note 253.
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Car Rental Council of Ireland
Established: Over 30 years ago
Number of Complaints Received (2011): 70
ADR Technique Used: Mediation
Funding: Membership Subscriptions

The Car Rental Council of Ireland (CRC) is a trade
organisation representing the Irish car rental industry.
It also plays a role in contributing to the development
of Irish tourism policies through its cooperation with
national tourism agencies.272 Membership is open to
those companies operating a year round car rental
business with a minimum fleet size of thirty vehicles
and is subject to the acceptance and compliance with
the Car Rental Council’s Code of Practice.273 Under
this Code members are:
committed to providing a high quality
customer service and to responding
to complaints in a courteous and efficient
manner.274
Furthermore, members also commit to:
providing vehicles that are in a safe and
roadworthy condition and as a minimum
are maintained in accordance with
manufacturers servicing requirements.275
The Council is comprised of representatives from each
member company. The majority of car rental companies
operating in Ireland are members of the CRC.
The CRC acts as a facilitative service between
consumers with a dispute and the member company.
This happens once the consumer has availed of any
internal complaints procedure the member company
may operate. Once a dispute has been referred to the
CRC, it is forwarded to the relevant member company
who are invited to respond. At this point the CRC will
not propose or impose any solution on either party.
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The Chief Executive will comment and advise the
company if he feels it is appropriate or helpful.
If the consumer is dissatisfied with the response
received from the member company, and the Chief
Executive of the CRC accepts that there are reasonable
grounds for the complainant’s dissatisfaction, the
Chief Executive will actively engage with the company
to seek a remedy. In relatively few cases,276 the Chief
Executive will refer the matter to a general meeting of
the Council. Member companies are obliged to accept
the recommendations of the Council.

Expertise and Impartiality
It is submitted that the greatest challenge facing
organisations such as the CRC in complying with
the proposed Directive would be the requirement
of impartiality. As the Council members are elected
from within the car rental industry, it would make the
Council incompatible with Article 6 of the proposed
Directive which requires those in charge of an ADR
process, if part of a collegial body, to provide for
an equal number of representatives from consumer
interests as trader’s interests.277
A body such as the CRC would, however, be able
to provide a high standard of expertise in relation to
industry knowledge, but whether this knowledge could
be combined with the necessary skills and experience
in the field of ADR278 would remain an issue regarding
compliance with the proposed Directive.

Transparency
The CRC’s website carries very little information in
relation to their dispute resolution procedure. This lack
of transparency would pose difficulties for compliance
with the proposed Directive which requires that certain
information relating to ADR entities should be made
publicly available under Article 7 such as the
procedures for referring a dispute to that entity.279 It
is submitted that it is of particular importance that
any dispute resolution procedure that may be operable
would be easily accessible to consumers contemplating
using the service.

See: Car Rental Council of Ireland website available at: http://www.carrentalcouncil.ie/. (Hereafter referred to as
CRC. The CRC hopes to have an updated code in place by mid-2013.
Ibid.
Ibid.
Ibid.
According to CRC’s Chief Executive, approximately one or two per year.
Proposal for a Directive, supra note 1, article 6(2).
Ibid. As required under article 6(1)(a).
Ibid., article 7(1) (a)-(k).
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The service provided by the CRC is free of charge to the
consumer and does not require legal representation.280
Regarding any future compliance with the proposed
Directive, the accessibility of the service may be an
issue as currently the CRC’s website does not feature
an online complaint form, although an email contact
address is provided. It is also noted that in an industry
as reliant on tourism as the car rental industry, there
is currently no facility on the website for the provision
of information in any language other than English.

Efficiency
No mention is made on the CRC’s website of any
timeframes within which a dispute may be dealt, but
information supplied by the Council for this report
indicates “an average process time,” of eleven days
which is well within the recommended ninety days
as featured in the proposed Directive.281 Moreover in
2011, 52% of disputes received by the CRC resulted
in complainants receiving a refund or an explanation
with some compensation.

Fairness
Article 9 of the proposed Directive refers to the fairness
of ADR procedures and provides for opportunities
for both sides to express their point of view, as well
as considering the arguments put forward by the
counterparties.282 It also provides that the consumer
should be informed on an array of matters before
accepting any solution suggested by an ADR entity283.
As noted above, information regarding the CRC’s
dispute resolution procedures is not readily available.
It is noted, however, that once informed of the member
company’s proposed solution or the recommendation
of the CRC, the Chief Executive also advises the
complainant of their entitlement to pursue the matter
further by other means if dissatisfied. This would
satisfy Article 9(2)(a)(i) of the proposed Directive.
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Summary
As per ECC Ireland’s latest annual reports, complaints
received in relation to car rentals, while decreasing
in number in 2011, continue to rank in the top five
categories of total complaints received.284
While the CRC has never held itself out as an ADR
entity in the manner of those mentioned under the
proposed Directive, it does provide a service to consumers who have exhausted the internal complaints
procedures of car rental companies in search of a
resolution. To this end, the service provided by the
CRC is of considerable merit and not without success.
It is submitted that while major amendments would be
necessary in order for the CRC to achieve compliance
with the proposed Directive, particularly with regards
to funding and the issue of impartiality, in light of the
consistent number of disputes generated by the sector
it would be desirable if such sectoral disputes could
be directed to an ADR entity with specific industry
expertise such as the CRC of Ireland.
It is noted that the CRC has expressed no such desire
in attaining the status of an ADR entity for the sector
in the manner envisaged by the proposed Directive, as
compliance would inevitably require the provision of
greater resources which may not be forthcoming from
the industry in these economically challenging times
for tourism dependent sectors.
The establishment of the European Car Rental
Conciliation Service (ECRS) should be noted here.
While the establishment of the ECRCS pilot scheme
is to be welcomed, this scheme is only available for
cross-border vehicle rentals from those companies
partaking in the scheme.285 Even if the ECRCS was
to become a compliant ADR entity under the proposed
Directive a gap in ADR coverage would exist for noncross-border rental consumers. The proposed Directive
seeks to remedy such gaps and it is submitted that
a national car rental trade association could provide
such a service. In this regard, it is proposed that the
lack of information provided online in relation to this
aspect of the CRC’s procedures may provide a barrier
for potential users of the dispute resolution service.

Ibid. In accordance with Article 8(b) and (c).
Ibid., article 8(d).
Ibid., article 9(1)(a).
Ibid., article 9(2)(a)-(c).
EEC Ireland Annual Reports, 2009 – 2011. Available online at http://www.eccireland.ie/pub_studies.php.
European Car Rental Conciliation Service’s website. Available at: http://www.ecrcs.eu/Default.aspx.
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Commission for Energy
Regulator
Established: 1999
Number of Complaints Received: 2,770286
Funding: Levy and Licensing fee
ADR Process: Arbitration

Initially established as the Commission for Electricity
Regulation under the Electricity Regulation Act 1999,287
the Commission’s functions and name were changed
by the Gas (Interim Regulation) Act, 2002.288 This
Act saw the renaming of the regulatory body to the
Commission for Energy Regulation (CER) and the
expansion of its scope to include the regulation of the
natural gas sector. In the future, it is anticipated that
the CER will also become responsible for the regulation
of public water supplies.289
Overseen by up to three Commissioners at any one
time, CER is divided into different functional divisions,
one of which is the Safety and Customer Affairs
Division.290 Responsible for developing and reviewing
Consumer Protection Codes of Practice and Customer
Charters for gas and electricity suppliers, the Division
also provides an independent complaints resolution
service for natural gas and electricity customers.291
In their 2011 Annual Report, the CER states that the
monitoring of complaints received allows the Division
to oversee service in the industry and highlights areas
which require further improvement at an individual
supplier level or which requires industry policy to be
developed.292
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Complaints Process
In operation since 2006, the Energy Customer Team293
is responsible for operating CER’s statutory complaint
procedure, the basis of which is found in the European
Communities (Internal Market in Electricity and Gas)
(Consumer Protection) Regulations 2011.294
Under section 7 of the Regulations, it is stated that in
order to avail of the CER’s complaint resolution function,
it is first necessary for consumers to complete their
suppliers or network operators complaint procedure and
to have received a final decision in writing from them.295
Complaints will be excluded from the process296 which
(a) have been the subject of legal proceedings, (b) are
made six years after the alleged complaint occured, or
(c) do not relate to CER’s objectives and functions.
Upon having contacted CER with a complaint,
consumers will receive a unique reference number
which will be quoted in all correspondence to them.297
Consumers are requested to provide a reason as to why
they feel their complaint has not been dealt with
sufficiently by the supplier and are requested to submit
supporting documentation.298 Once CER has established the grounds for the complaint, the complaint is
then forwarded to the supplier or network operator
and a response is requested in relation to the issues
raised by the complainant.299 Based on the response
received, the CER may contact the consumers again
for further information. The CER then considers all
the information provided by both sides and a decision
on whether the complaint was upheld or not will be
issued in writing or via e-mail in order to ensure a
formal record of the complaint resolution.300
A decision issued under the Regulation is binding on
the supplier or network operator and may include proportionate compensation to the customer. Moreover, the
CER may apply any decision which it considers affects
more than one customer to all affected customers.

Commission for Energy Regulation, Regulator’s 2012 national report to the European Commission, July 2012
CER/12/120 at 40.
Electricity Regulation Act 1999. Available online at: http://www.irishstatutebook.ie/pdf/1999/en.act.1999.0023.pdf.
Gas (Interim Regulation) Act 2002. Available online at: http://www.irishstatutebook.ie/pdf/2002/en.act.2002.0010.pdf.
CER Annual Report 2011, CER/12/205. Available online at: http://www.cer.ie/en/about-us-annual-reports.aspx.
Ibid.
Ibid.
Ibid.
The team consists of a Manager, an Analyst, a Customer Complaints Co-ordinator and a Customer Care Officer.
European Communities (Internal Market in Electricity and Gas) (Consumer Protection) Regulations 2011 (replacing
SI 452 of 2004 European Communities (Internal Market in Natural Gas) (No. 2) Regulations and SI 60 of 2005
European Communites (Internal Market in Electricity) Regulations 2005). Available online at:
http://www.irishstatutebook.ie/pdf/2011/en.si.2011.0463.pdf.
Ibid., section 7(4).
Ibid., section 7(2).
As outlined at: http://www.energycustomers.ie/complaints/index.aspx.
Ibid.
Ibid.
Ibid.
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Expertise and Impartiality

Effectiveness

The Gas (Interim Regulation) Act 2002 includes a
number of provisions designed to safeguard the
independence of the CER. Included amongst these is
section 10(1)-(7) which provides for the disclosure of
any pecuniary or beneficial interests the Commissioners
may have in relation to any matter which may fall
to be considered by them. Failure to do so may result
in a Commissioner’s removal from office. This provision
also applies to the CER staff, including the Energy
Customers Team who handle all complaints submitted
under the complaints process. Similarily, the CER is
considered to be a “relevent authority” for the purposes
of the Ethics in Public Office Act 1995, which also
requires disclosure of any pecuniary or beneficial
interests which may effect the functioning of the office.

Given that the complaints procedure is free of charge,
easily accessible to consumers301 and there is no
requirement for legal representation to engage with the
process, the CER complaints procedure adheres to the
principles regarding effectiveness under the proposed
Directive in the main. However, difficulties may arise
with regards to the length of time that it takes to
resolve a complaint. Currently, on their website CER
states that the average complaint handling time is
approximately four months, although at times of heavy
demand this may be more and they cannot guarantee
when a complaint will be resolved. As the proposed
Directive specifies a ninety day timeframe within
which to resolve complaints, this could be problematic.
However, it may be overcome by the addition of
resources (more staff) or, depending on the type of
complaint and its complexity, an extension of time.

Furthermore, section 8(1) of the Gas (Interim
Regulation) Act 2002 requires the CER to establish
a code of conduct in relation to ethical behaviour.
Heading 3.4 of the Code of Conduct expresses the
CER’s commitment to fairness and impartiality during
the exercise of its functions.
With these safeguards regarding impartiality and the
provision of a dedicated Energy Customers Team, it
is submitted that the CER would satisfy the expertise
and impartiality requirements of the proposed Directive.

Transparency
Regarding the requirements for transparency under
the proposed Directive, the CER publishes a general
annual report which describes the work of the CER over
the calendar year and sets out the work programme
for the coming year. The report is presented to the
Minister for Communications, Energy and Natural
Resources who lays it before the Oireachtas. The
report is then published by CER and is available on
their website.
Further, the Energy Customer Team, which is in charge
of its dispute procedure, publishes its own report.
Reports to date have provided statistics on the number
and type of complaints received, the number of complaints upheld/not upheld and examples of decisions
in which CER either upheld or refused to uphold
complaints against certain named providers.

Fairness
The complaints procedure appears to meet the requirements under the proposed Directive in relation to fairness as (a) both sides have an opportunity to present
their case and (b) the decision is given in a written
format so as to ensure that there is a record. Consumers
may also be asked by the Energy Customer Team for
comment on any response received by the supplier.
However, as any determination arrived at by CER is
binding in respect of the supplier or network operator,
as opposed to a “suggested solution,” CER would not
be required to meet the provisions of Article 9(2)(a) of
the proposed Directive.

Summary
CER’s consumer dispute procedure reflects its primary
role as an industry regulator rather than as a sectoral
ADR entity. This is reflected by the limited scope of
the complaints it may accept. It is suggested, however,
that CER may, with the appropriate provision of resources, provide a solid foundation upon which
to build an industry specific ADR entity.

Financial accounts are also kept and these are audited
each year by the Comptroller and Auditor General.
The accounts are also laid before the Oireachtas and
published on an annual basis.
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CER has two websites, one of which is specifically for consumers and it is possible to contact the organisation in
variety of ways including online.
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Commission for
Communications Regulation
Established: 2002
Number of Complaints Received (2011): 3,241302
Funding: Levy and Licensing Income
ADR Process: Facilitative

Established on 1st December 2002 under the
Communications Regulation Act 2002,303 the
Commission for Communication Regulation (ComReg)
is the statutory body responsible for the regulation of
the electronic communications, postal and premium
rate services in Ireland. Independent in the exercise
of its functions,304 ComReg is charged with ensuring
compliance by undertakings with their obligations
in these sectors, as well as with the investigation of
complaints from undertakings and consumers regarding
the supply of and access to electronic communications
services, electronic communications networks,
associated facilities and the transmission of such
services on such networks.
In order to ensure the promotion of users’ interests in
the electronic communication sector, the Communications Regulation Act 2002 states that ComReg shall
ensure a high level of protection for consumers in
their dealings with suppliers, in particular by ensuring
the availability of simple and inexpensive dispute
resolution procedures carried out by a body that is
independent of the parties involved.305 Under recently
introduced legislation,306 ComReg now exercises a
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similar function with comparable objectives regarding
the postal sector307 and likewise is obliged to ensure
a high level of protection for postal service users.308
The foundation for ComReg’s current dispute handling
technique is in the main based on that which was
established by the Office of the Director of Telecommunications Regulator309 (ODTR). In 2001, Decision
Notice D13/01, Codes of Practice for the Handling
of Consumer Complaints by Telecommunications
Operators310 by the ODTR provided recognition that
whilst the handling of customer’s complaints was
an operator’s responsibility, it was “necessary to
introduce minimum service levels to provide a basic
standard for all licensed operators,” so as to ensure
that consumer complaints would be handled
adequately.311 As a result, operators were required
to draft relevant Codes of Practice.
As of compilation of this report, under ComReg’s
process, consumers must first contact the operator
themselves and exhaust their internal complaints
procedure. Once a complaint is added to ComReg’s
database, the consumer is issued with a unique
reference number for their complaint. ComReg
acknowledges the consumer’s complaint312 and advises
on any course of action that will be taken as part
of the complaint process. Before ComReg will accept
a complaint the issue complained of must have
occurred within the previous nine months in relation
to communications issues and within one, three or six
months depending on the nature of any postal service
complaint.313
Once it is clear that the consumer has exhausted the
operator’s internal complaints handling procedure, and
when deemed appropriate, complaints are referred
to operators by ComReg. On referral, an operator takes
responsibility for the resolution of the consumer’s
complaint. The operator deals directly with the

This figure includes both queries and complaints received from both consumers and businesses.
Communications Regulation Act 2002, as amended by Communications Regulation (Amendment) Act 2007.
Available online at: http://www.irishstatutebook.ie/pdf/2002/en.act.2002.0020.pdf.
Ibid., section 11.
Communications Regulation Act 2002, supra note 303, section 12(2)(c)(ii).
Communications Regulation (Postal Services) Act 2011.
Available online at: http://www.irishstatutebook.ie/2011/en/act/pub/0021/print.html#sec43.
Ibid.
Ibid.
The Office of the Director of Telecommunications Regulation was dissolved under the Communications Regulation
Act 2002.
See: http://www.comreg.ie/_fileupload/publications/odtr0167.pdf.
Ibid., at 2.
A consumer complaint received via telephone, email and fax will be acknowledged by ComReg within twenty-four
hours or on the next working day. For complaints received via letter, an acknowledgement will be posted to the
customer within forty-eight hours (or two working days).
See: http://www.askcomreg.ie/tell_us/complaints.316.LE.asp.
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consumer and advises ComReg on the status of the
complaint during the process and finally when resolved.
Resolution relies on the operator’s internal complaint
handling procedure. However, informal inter-ComReg
operator complaint referral procedures have been
agreed in order to ensure the efficient management
of referred complaints.
Once an operator advises ComReg that a consumer’s
complaint has been resolved, ComReg will then
contact the consumer to assess satisfaction and
advise other avenues of redress if required.

Expertise and Impartiality
ComReg consists of at least one member and not
more than three members.314 Each Commissioner
is appointed by the relevant Minister315 for a period
of not less than three years and not more than five
years316 and shall not serve more than two terms of
office as a Commissioner.317 Where there is more than
one Commissioner, the Minister shall appoint a Chairperson of the Commission.318 The legislation creating
Comreg also states that it should be independent
in the exercise of its functions319 and must ensure
the availability of simple and inexpensive dispute
resolution procedures carried out by a body that is
independent of the parties involved.320
Legislative provisions cover the reasons for which
a Commissioner may be removed from office by the
Minister321 and provides that the Minister must lay
a statement of the reasons for the Commissioner’s
removal before both houses of the Oireachtas.322 As
is the case with the Ombudsmen mentioned above,
a Commissioner is also forbidden from engaging in
additional employment for which emoluments are
payable.323

314
315
316
317
318
319
320
321
322
323
324
325
326
327

Comreg is authorised to both appoint its own staff324
and delegate its functions to those staff members as
it deems appropriate. Both Commissioners and their
staff must disclose any pecuniary or beneficial interest
they may have in respect of any matter which falls
before them.
It is submitted that in light of the statutory safeguards
in relation to the independence of Comreg, compliance
with the provisions of Article 6 of the proposed
Directive would not be an issue.

Transparency
ComReg is required by legislation to provide the Minister
with both a financial and activity report report on a
yearly basis,325 and is accountable to the Committees
of the Oireachtas in relation to the maintenance of
financial records, as well its efficiency and functions.326
Comreg’s annual report is available on its website,327
while the legislation establishing Comreg and setting
out its functions are publicly available. Through a
combination of its annual report and this legislation,
the majority of the requirements of Article 7 of the
proposed Directive regarding the information to be made
publicly available by an ADR entity are met by Comreg.

Effectiveness
ComReg accepts complaints submitted via its online
form or over the telephone, but only after the
complainant has exhausted the relevant suppliers’
internal complaint handling system. There is no
obligation for consumers to use legal representatives
and ComReg will “in some cases work with other
people or organisations” other than the person directly
affected by any dispute.328 The dispute resolution

Communications Regulation Act 2002, supra note 303, section 14(1).
Ibid., section 15(1).
Ibid., section 15(3).
Ibid., section 15(4).
Ibid., section 16(1).
Ibid., section 11.
Ibid., section 12(c)(ii).
Ibid., section 18(2).
Ibid., section 18(3).
Ibid., section 19(4).
Ibid., section 20(3).
Ibid., section 32.
Ibid., section 34.
Commission for Communication Regulator’s Annual Report 2010. Available online at:
http://www.comreg.ie/_fileupload/publications/COMREG_AR_2010_ENGLISH.PDF. It is noted that the latest annual
report for 2011 was unavailable at the time of writing.
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process operated by ComReg is free to consumers329
in accordance with the proposed Directive.
No time period is provided by ComReg in relation to the
envisaged time it may take to resolve any dispute once
it has received a valid grievance. Under the proposed
Directive, such information should be provided330 and
the time period should be no longer than ninety days
for non-complex disputes.331 However, ComReg states
that upon referral of the complaint to a service provider, the aim is to resolve complaints between 3–10
working days. This would see the procedure come
within the time limits envisaged.

Summary
ComReg’s ADR procedures reflect its primary function
as a regulator as opposed to a sectoral ADR body. It is
submitted, however, that there may be time efficiencies
achieved in the establishment of such a sectoral
scheme were it to be constructed upon the foundations
provided by ComReg. The ever increasing role played
by the communications sector in daily life would, it is
submitted, justify a dedicated statutory body within
which would be housed a sectoral ADR scheme accepting all disputes of merit relevant to that sector.

Fairness
ComReg’s ADR procedures reflect the facilitative
nature of the scheme. Once a complaint is received
ComReg will forward it to the service provider but the
onus is still very much on the service provider and the
consumer to resolve the dispute. ComReg monitors the
progress of the complaint and examines any proposed
solution so as to ascertain if all the consumer’s issues
have been “dealt with”.332 ComReg will only intervene
in issues that have a direct regulatory bearing, such
as contravention of a regulatory obligation, and will
not act directly on the consumer’s behalf regarding
issues relating to the supply of products or services
which do not fall within the definition of “electronic
communications services”.333 In this sense, ComReg
seeks to rectify breaches of regulatory obligations
rather than to suggest solutions to disputes between
consumers and their service providers.
This would see ComReg fail to comply with the majority
of the provisions of Article 9 of the proposed Directive
in not providing consumers with the opportunity
to accept, reject or consider any determination it may
make in relation to whether or not a regulatory
obligation was breached by the provider complained of.
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This would see ComReg in at least partial compliance with article 8(b) of the proposed Directive.
ComReg will also accept disputes submitted by business users of the sectors regulated by it.
Proposal for a Directive, supra note 1, article 7(1)(j).
Ibid., article 8(d).
See: http://www.askcomreg.ie/tell_us/complaints.316.LE.asp.
Examples given are mobile telephone handsets, telephone answer machines and pay TV services.
See: http://www.askcomreg.ie/tell_us/complaints_and_queries.51.LE.asp.
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Dental Complaints Resolution
Service
Established: May 2012
Number of Complaints Received:
80 – 90 as of November 2012
ADR Technique Used:
Facilitative, and if that is unsuccessful,
Adjudication/Expert determination
Funding: Levies on IDA members

Recently launched, the new Dental Complaints
Resolution Service (DCRS) marks the latest initiative
by the Irish Dental Association334 (IDA) and offers
dental patients the opportunity to resolve their dental
complaints if the dentist is a member of the IDA335
or has subscribed to the service, without having
to contact the Dental Council or initiate court proceedings. At this stage, it is worth noting that no monetary
limits apply to complaints that can be submitted to
the DCRS. Complaints which the DCRS may address
include complaints relating to:
• wrong or poor treatment;
• faulty procedures, or the dentist failing
to follow correct procedures;
• poor communication issues;
• the dentist not making clear how much
you have to pay for treatment;
• the dentist being unfair or biased;
• being given misleading or inadequate advice;
• the dentist being rude or not apologising
for mistakes; and
• the dentist not putting things right when
something has gone wrong.336
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Any complaints with regards to how a third-party
scheme is structured or implemented, staff matters or
contractual or commercial matters will be excluded
from the service.337 Given that the DCRS has just been
established in late 2012, it is important to note that
they will not be able to deal with complaints which
arose prior to 1st January 2012.338
In order to avail of the dispute resolution service, the
consumer will first have to contact either the dentist
in question or the person in the dental practice who
is dealing with their complaint.339 If no satisfactory
resolution can be reached, consumers can then
complain either by phone or via an online complaint
form340 to the DCRS. The DCRS will make some initial
enquires with the dental practice involved.341
If dental records or other documentation is required
in order to carry out the investigation, consumers will
be requested to complete a consent form.342 The DCRS
will then try to liaise between the dental provider and
the consumer in an attempt to “find some common
ground” and resolve the complaint.343
If this is unsuccessful, the DCRS may invite the
consumer and dental provider to a complaints panel,
which will be made up of trained, independent
volunteers, so as to discuss the various issues
involved.344 This Panel then considers the situation,
decides the outcome of the complaint and provides
the final recommendation in writing.345 The decision
of the panel is not binding on any of the parties. The
mediator for the DCRS, however, envisages a high
compliance rate on the part of dental practitioners
as a result of their indemnity providers’ desire for
the matter not to escalate to litigation. He felt that
the role played by indemnity providers contributed
to approximately 75% of complaints being resolved
before the need to refer them to the panel arose.
The website provides a link to the diagram below which
may be of assistance in understanding the procedure.346
It is important to note that this diagram is based on the

Hereinafter referred to as the IDA.
It is estimated that approximately 70% of dentists in Ireland are members of the IDA.
See: http://dentalcomplaints.ie/patient-whatcomplaints.html.
See: http://dentalcomplaints.ie/patient-cannotlook.html.
Ibid.
See: http://dentalcomplaints.ie/patient-howwedealwithcomplaints.html.
See: http://dentalcomplaints.ie/patient-complaintform.html.
Supra note 339.
Available online at: http://dentalcomplaints.ie/patient-howwework.html.
Supra note 339.
Ibid. Through interviews with Mr. Michael Kilcoyne (19th November 2012), the DCRS’s current mediator, it was
explained that this panel is currently being established and should be available to hear disputes which the mediator
could not resolve in the near future.
Ibid.
Available online at: http://www.dentalcomplaints.org.uk/images/pics/Complaints_resolution_process.pdf.
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Complaints Resolution Process

UK model. The DCRS consulted extensively with the
Dental Complaints Service in the UK prior to its operation and used its model as a foundation for the Irish
scheme. There is on-going cooperation and dialogue
between the two entities regarding best practices.347

347

Interview with Mr. Michael Kilcoyne, supra note 344.

Impartiality
The scheme is funded by the IDA through levies
imposed on its members but is operated completely
separately from the IDA. Given that the scheme has
only been in operation for a short time, it remains
to be seen how the service develops in practice.
The mediator in charge of the process is currently
employed for a two year period. Any concerns regarding
the impartiality of the scheme being funded by the
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contributions of dental practitioners may well be offset
by the current mediator’s background in consumer
affairs.348 The DCRS Complaints Panel is, at the time
of compilation, being established and will comprise
two independent members representing consumer
interests, one member from the IDA and one dental
professional. This professional will provide expertise
in the area to which the complaint relates and will
vary in accordance with the subject of the dispute.
The DCRS’s mediator will act as chairperson on the
panel. In light of the composition of its membership,
this panel would appear to be in compliance with the
requirement of Article 6(2) of the proposed Directive.

Transparency
As this is the DCRS’s first year in operation, it is
axiomatic that no annual reports or statistics have yet
been published in relation to the scheme. However, the
service’s website explains in a clear manner what the
service can and cannot offer assistance with, details
on the procedure itself, the various steps involved and
the composition of the panels. Obviously until such
a report is made available, it is difficult to comment
on whether the DCRS would be in complete compliance
with the provisions of Article 7 of the proposed
Directive, which relates to the information an ADR
entity should make publicly available.

Efficiency
It is the aim of the DCRS to resolve any complaints
received “as soon as possible”. While no set time
periods are provided in relation to the time taken to
resolve disputes, the DCRS aims to respond to initial
contact from consumers within one week and expects
to receive a response from the dental professional
complained of within two to three weeks. At the time
of reporting, no complaints had been considered by
the DCRS Complaints Panel but its mediator felt that
resolution of complaints within a ninety day time
period may not be achievable in every circumstance.
The mediator for the scheme also expressed his hope
of future widespread cooperation between similar
schemes across Europe, making it easier for consumers
to achieve a resolution to cross-border disputes. At
present, information on the DCRS’s website is only
available in English, which would have consequences
regarding the relevant cross-border provisions of the
proposed Directive.
There is no requirement for parties using the service
to employ the services of a legal representative and
the service is free of charge for consumers, two
characteristics that would assist with compliance
with Article 8 of the proposed Directive.
348
349

Fairness
According to the DCRS website, the service tries to
resolve the complaint in a way that is “fair to everyone
involved.” The process allows both parties to be heard
and attempts to liaise between them so as to ensure
this. The DCRS Complaints Panel convenes an oral
hearing allowing for both parties to express their point
of view and the panels are held as locally to the
consumer as possible. Further the panel’s structure,
involving one member of the public and one trained
industry member, may assist in alleviating the public’s
concern that the panel may be biased towards industry
professionals, given its backing by the IDA. Although
not specifically mentioned on the website, the mediator
has advised that consumers are informed of alternative
forms of action, given the choice to agree or not with
the suggested solution, given a reasonable time to
reflect on the suggested solution, as well as the
opportunity to seek independent advice in relation to it.
It is suggested that when the DCRS begins the
determination of complaints, its procedures would
comply with Article 9 of the proposed Directive which
addresses the principle of fairness.

Summary
The aim of the DCRS is to resolve complaints fairly,
efficiently, transparently and quickly by working with
the parties involved. Following the successful operation
of similar schemes in the US and the UK, the development of this programme is to be warmly welcomed.
This scheme, like that of the CRC, is another example
of an industry ADR scheme established voluntarily
by that industry in response to its customers’ needs,
which is both encouraging and to be encouraged.
It is suggested, however, that the DCRS scheme is
more closely aligned to the structure and procedures
set out for ADR schemes in the proposed Directive
than the CRC schemes.
A truer picture of the service offered by the DCRS will
emerge once disputes have been addressed at every
level of its dispute resolution scheme and the activities
of the scheme have been documented. It is submitted
that the procedures of the DCRS suggest a strong
likelihood of compliance with the provisions of the
proposed Directive, cross-border complaints aside.
The DCRS has also expressed its interest in becoming
a notified ADR entity under Recommendation
2001/310/EC.349

Mr. Michael Kilcoyne is the Chairman of the Consumers Association of Ireland (CAI).
Supra note 16.
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Small Claims Procedure
Although not strictly an ADR scheme as understood by
the proposed Directive, given the influential effect that
the Small Claims Procedure (SCP) may have had over
the development, or lack thereof, of the ADR landscape
in Ireland, it warrants mention in this report.
The SCP is an alternative method of commencing and
dealing with civil proceedings in respect of small claims
and is provided for under the District Court (Small
Claims Procedure) Rules, 1997 & 1999, as amended
by Statutory Instrument No. 519 of 2009, Order
53A.350 The system was designed to handle consumer
claims without the need for legal representation. The
current upper limit for the value of any claim under
the SCP is €2,000, although there have been calls for
this to be increased.351
The SCP deals with the following:
(a) claims for goods or services bought for private
use from someone selling them in the course
of business (consumer claim);352
(b) claims for goods or services bought for business
use from someone selling them in the course
of business (business claim);353
(c) claims for minor damage to property
(but excluding personal injury); and
(d) a claim for the non-return of a rent deposit
for certain kinds of rented properties.

The SCP is a largely written process whereby the
complainant registers their dispute with the Registrar
of the District Court by submitting a completed SCP
form along with the fee for the procedure, which

350

351

352

353
354
355

356
357

358
359
360

currently stands at €25.This application can be
submitted online or by post. The Registrar will then
proceed to contact the trader in question with details
of the claim. If the trader disputes the claim, the
Registrar will adjudicate upon the claim before issuing
a final determination. If the trader responds with a
counterclaim, the complainant is given the opportunity
to respond before the Registrar issues their decision.
If a trader fails to respond, the complainant will have
a judgment issued in their favour.
Where the Registrar fails to reach a decision, the
matter is forwarded for a District Court hearing. While
the SCP is designed to be an informal procedure, the
parties retain the right to seek legal representation. In
this regard, the “no costs”354 rule operated by the SCP
is seen as a central pillar of the procedure, which acts
as a disincentive to the use of lawyers.355 A judgment
obtained through the SCP can be enforced by bringing
the decree to the relevant city or county sheriff for
execution. A note of caution, however, appears on
the Courts Service website asking complainants to
remember that “there is little satisfaction to be gained
from winning your case if the Respondent has no
money to pay a judgment debt.”356
In 2011 there were 3,836 SCP applications received
nationwide.357 Of these, 1,269 were settled by the
Registrar.358 A further 655 applications resulted in
a decree being awarded by the Court or by default.359
In a recent survey, the NCA reported that “the small
claims court is the first port of call for unresolved
complaints dispute resolution.This is indicative both
of the success of the SCP as a model for resolving
disputes and also of the lack of viable out of court
alternatives which consumers could utilise.”360 It is
submitted that the design of any new consumer
ADR scheme should take account of the SCP’s cost,
profile, accessibility and success if they are to become
relevant to Irish consumers.

Available online at:
http://www.courts.ie/courts.ie/library3.nsf/pagecurrentweblookuptopnav/small%20claims%20procedure.
LRC 98-2010, supra note 9, at 9.37. The LRC recommends that that the jurisdictional limit of the Small Claims
Court be increased to €3,000.
For further information, see the Courts Services’ website at: http://www.courts.ie/Courts.ie/library3.nsf/(WebFiles)/
D8442F83CEC39A87802579F10033C94B/$FILE/Small%20Claims%20Leaflet%20April%202012.pdf.
Ibid.
Parties are responsible for their own legal costs even if they are successful in their claim.
Consumer Strategy Group, Make Consumers Count: A New Direction for Irish Consumers, Chapter 9, at 9.3.
Available online at: http://corporate.nca.ie/eng/Research_Zone/Reports/CSG_section3.pdf.
See: http://www.courts.ie/courts.ie/Library3.nsf/PageCurrentWebLookUpTopNav/Small%20Claims%20Procedure
Courts Service Annual Report 2011, at 56. Available online at: http://www.courts.ie/Courts.ie/library3.nsf/(WebFiles)
/1EAFA33B0C5E24F980257A3E0037FCC9/$FILE/Courts%20Service%20Annual%20Report%202011.pdf.
Ibid.
Ibid.
NCA Market Research Findings, supra note 29.
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Tables on SCP applications for 2011
Disposed of:

Applications received:
Holidays
Professional services
Dry cleaners
Building
Damage to private property
Key money
Electrical goods
Audio / computer
Clothing
Shoes
Furniture
Carpets / flooring
Doors / roofs
Cars
Mobile phones
Other
Total:

95
146
90
98
120
37
228
166
69
26
306
38
65
330
205
1,999
4,018

Cases not covered by procedure
Cases not proceeded with
Decrees by default
Settled by registrar
Referred to court
Total

901
235
369
1,269
682
3,456

Adjudicated by court:
Decrees granted
Cases dismissed
Cases struck out / withdrawn
Total

286
86
310
682

See: http://www.courts.ie/courts.ie/library3.nsf/66d7c83325e8568b80256ffe00466ca0/9a3deea746c1cbca802578e90042f36b?OpenDocument
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Proposed ODR Regulation
The ODR Regulation361 is a secondary piece of
legislation that has to be looked at in conjunction with
the draft proposed Directive on ADR.362 The proposed
Regulation aims to establish an EU wide ODR platform
which will handle disputes relating to cross-border
e-commerce transactions. Accessible in all the official
languages of the EU, usage of the proposed platform
is to be free of charge.363
This legislation does not regulate ODR providers, but
rather applies to traders who sell goods and services
to consumers.364 The envisaged scope of the Regulation
has given rise to a number of issues.
Firstly, the Regulation envisages the establishment
of an ODR signposting platform.365 This will take the
form of an interactive website and will act as a single
point of contact for consumers and traders, within
the EU, who seek to resolve cross-border e-commerce
business transactions out-of-court.366
Once the platform receives a complaint, which can
be submitted through an electronic complaint form
on its website,367 it will then check if the dispute
can be processed.368
The agreement of both parties to refer the dispute to
an appropriate ADR scheme is sought and, if obtained,
the chosen ADR scheme will attempt to resolve the
dispute, all the while notifying the platform of any
relevant developments.369
This proposed operational structure has led some to
comment that the ODR platform could not be classified
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as a “genuine ODR scheme”370 and that it merely
provides:
an online facility to initiate a complaint and
manage the communication rather than the
use of online technology to assist in the
process of resolution itself.371
It has been suggested that the ODR platform should
be renamed as an “ODR Information Platform”
so as to more accurately reflect the service it would
provide.372
A second issue that provoked debate was whether the
Regulation should apply only to disputes relating to
the cross-border online sale of goods or provision of
services. As a result, amendments were proposed to
broaden the scope of the proposed Regulation so as
to include both domestic373 and offline374 transactions.
The Regulation, in common with the proposed
Directive, applies to disputes submitted from
consumers to traders. However, in the case of the
proposed Directive, amendments have been suggested
to only allow consumers’ disputes to be submitted375
– as at the time of compilation of this report no such
amendment has been made in relation to the proposed
Regulation. It has been opined that it is important
that the platform accepts traders’ complaints so as
to provide incentives for traders to commit to ADR.376
However, it is submitted that if the ODR platform
envisaged is to function simply as a “signposting” tool
only, there seems little logical argument for accepting
traders’ complaints against consumers if the ADR
schemes promulgated by the proposed Directive will
not accept them.

IMCO, supra note 203.
Proposal for a Directive, supra note 1.
Ibid., article 5.
Ross, Trend of Governments Promoting Online Dispute Resolution Continues, 22 October 2012. Available online at:
http://www.modria.com/trend-governments-promoting-online-dispute-resolution-continues/.
Proposed Regulation on ODR, supra note 2.
Ibid.
Ibid.
Ibid.
Ibid.
BEUC: Alternative dispute resolution (ADR) & online dispute resolution (ODR) of consumer disputes, BEUC position
paper. Ref.: X/2012/010 - 14/02/2012 point 2 at 13. Available online at:
http://www.europarl.europa.eu/document/activities/cont/201203/20120306ATT40022/20120306ATT40022EN.pdf.
Ross, supra note 364.
BEUC, supra note 370. Also see the Opinion of the Committee on Legal Affairs who suggest a renaming of the
platform to “Online Signposting Platform” at 59.
IMCO, supra note 203, at 56. For the reason that it is often difficult for consumers to determine if they are buying
products on a cross border basis when carrying out online transactions.
Ibid., at 59. In the Opinion of the Committee on Legal Affairs it was argued that there was no reason to distinguish
between online and offline transactions.
The reason given for the proposed amendment is that traders “have sufficient means to resolve these complaints
without being included in the scope of ADR.” See: IMCO, supra note 203.
See: IMCO, supra note 203, at 56.
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Under the proposal, a network of ODR contact points
will be established.377 Article 6 of the proposed
Regulation provides that this responsibility may be
conferred on either the ECC Network (ECC-Net),
consumer organisations or on any other body.378 Each
ODR contact point shall then host at least two ODR
facilitators who shall provide support for the resolution
of disputes relating to complaints.379 The role of the
ODR facilitators has also been the subject of proposed
amendments, including a broadening of the facilitators’
function to be contactable by complainants at any time
during the dispute, as well as “hold[ing] the hand” of
consumers from the moment they complete the online
complaint form.380 It has also been suggested that the
ODR facilitators should fulfil the role of consumer
advisors providing general information to consumers.381

In general, the proposed ODR Regulation and the development of a pan-European ODR platform are to be
welcomed. However, Hutchinson notes that:
ODR will not have any future unless it fits
snugly into business processes. There must
be a compelling need for business to utilise
ODR or else they will not engage, and unless
they engage there is little point in having ODR
– B2B or B2C.387
As the proposed ODR platform will play an important
role in the success or otherwise of the proposed
ADR Directive, these comments are worth further
consideration.

Given that ECC-Net is already long established, the
addition of the ODR facilitator role to the Network’s
remit may assist in ensuring that funding implications
for the Member States are kept to a minimum. ECC
Ireland has welcomed the role envisaged for the ECCNet under the proposed Regulation but highlighted
its serious concerns about the “potential resource
implications” if ECC-Net were to fulfil the role
suggested.382 However, subject to the approval of the
Directorate General for Health and Consumers (DG
Sanco) there is the possibility that the European Commission may increase the level of funding it provides
to ECC-Net from 50% to 70%, so as to facilitate the
requirements of Article 6 of the proposed Directive.383
Initially it was envisaged that the ODR dispute
resolution procedure would be concluded within thirty
days,384 with the possibility of this time being extended
in more complex cases as per Article 9(b).385 However,
under recent amendments to the proposed Regulation,
a ninety day timeframe has been suggested.386 It is
suggested that such an amendment would be welcomed
as offering a more realistic time frame within which
to resolve straightforward issues, as well as eradicating
the anomaly of differing time periods permitted by the
proposed Directive and Regulation.
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Ibid., article 6.
Ibid., article 6(1).
Ibid.
IMCO, supra note 203, at 57.
Ibid.
ECC Ireland, Consultation on the proposed EU Directive on Alternative Dispute Resolution (ADR) for consumer
disputes and on the proposed EU Regulation on Online Dispute Resolution for Consumer Disputes – observations
of the European Consumer Centre, at 7.
European Commission Proposal for a Regulation of the European Parliament and of the Council on a Consumer
Programme 2014–2020 COM (2011) 707 final. Available online at:
http://ec.europa.eu/consumers/strategy/docs/proposal_consumer_programme_2014-2020_en.pdf.
Proposed Regulation on ODR, supra note 2, article 9(b).
Ibid.
For the text with the most recent amendments, see:
http://www.europarl.europa.eu/document/activities/cont/201206/20120614ATT46871/20120614ATT46871EN.pdf.
Cited in Chaplin, Resolving Consumer Disputes Online: A Review of Consumer ODR (2003) 10 (8) CLP 207.
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Best Practices

The Netherlands

As reported above, Ireland, in common with many other
jurisdictions, cannot offer the full cross-sector ADR
coverage envisaged under the proposed Directive.388
However, the fact that Ireland has a relatively small
number of ADR entities operating a variety of
procedures may not be quite the disadvantage it may
seem when it comes to compliance with the proposed
Directive. In fact, it creates an opportunity for Ireland
to create some common fundamental ADR procedures
for cross-sector application, which incorporate the
concerns of all stakeholders, while also handpicking
the best features from the ADR procedures of other
jurisdictions.

The ADR model used in the Netherlands is by and large
based around sectoral consumer complaint boards or
“commissions” (Geschillencommissies) established and
operated in accordance with a nationally standardised
structure.392 The operation of these Commissions is
under the supervision of the Foundation of Complaint
Commission (Stichting Geschillencommissies voor
Consumentzaken) (SGC) which was founded in 1970.393
The system pivots around the creation of sectoral general
terms and conditions (GTC) which are agreed upon by
the relevant trade association in that sector, as well as
national and sectoral consumer organisations.

When analysing other jurisdictions in relation to best
practices or guidance, it has been suggested that
“States effectively put in place a cocktail of various
possible ADR processes and techniques.”389 While
each jurisdiction operates its own “unique mix” there
is “no particular method or mix of ADR processes can
be put forth as the best choice...”390

Creation of a Sectoral Commission

With this in mind, this report will analyse the ADR
models operated in the Netherlands and Norway, as
both were highlighted in separate ECC Ireland reports
as examples of best practice.391 It should be noted,
however, that ADR practices in all jurisdictions should
be examined with a view to incorporating any innovative
and relevant features that may add to any proposed
national ADR structure for Ireland.

Once a trade association has reached agreement over
its GTC, it proceeds to approach the SGC in order
to establish the relevant sector commission. The
negotiations between the trade and consumer
associations in relation to any potential GTCs are
facilitated by the State sponsored Social and Economic
Council (Sociaal-Economische Raad) (SER). The GTCs
are based on applicable law and, while they will never
fall below the legal standards, they can often provide
an increase in the standard of consumer protection
offered by filling in gaps in existing law or providing
extra detail in areas not covered by legal requirements.394 The GTC are revised every three to five years
to take account of recent developments in the industry
or new issues facing consumers.395 Before a sectoral
ADR scheme will be approved by the SGC, the trade
association must:
1

2

3
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guarantee that its members will abide by the
GTC as agreed between it and the relevant
consumer groups;
guarantee that its members consent to consumer
disputes being submitted to the Sectoral Complaints
Commission and that its members forego their
right to bring such disputes to Court; and
undertake to pay the consumer’s claim where one
of its members fails to adhere to the decision
made by the Sectoral Complaints Commission.396

Proposal for a Directive, supra note 1.
Stuyck, supra note 11, at 7.
Ibid.
See: ECC Ireland, The development of Alternative Dispute Resolution (ADR) in Ireland – An analysis of complaints,
best practice and future recommendations 2008, conducted by Dowling, S. at 13. Also: ECC Ireland, The
Netherlands a study of best practice for ADR Development in Ireland, 2010, conducted by Dowling, S.
Not all sectors operate a complaints commission using the same structure, the financial sector for example operates
under a different structure. For a more complete review of consumer ADR in the Netherlands see: Hodges et al,
supra note 7.
ECC Ireland, The Netherlands, supra note 391.
Hodges et al, supra note 7, at 137.
Ibid., at 135.
Ibid., at 140. Where it is noted that some guarantees were unlimited but a €10,000 ceiling has now been introduced
in light of insurance concerns.
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The establishment of a Sectoral Complaints Commission
is not mandatory and the SGC can instigate the
development of a new commission in sectors which it
feels may be beneficial.397 It is possible for a trader
not registered with any trade association to individually
register with the SGC, which some do in order to receive
“the commercial advantage of belonging to a trusted
organisation.”398 As of 2011 there were fifty Sectoral
Complaints Commissions in operation.399

SGC and Sectoral Complaint Commissions
The SGC’s central administrative functions are funded
by the State. Its role as an independent supervisory
body is intended to ensure that each individual
complaints commission operates to the required
standards and with the required impartiality. The
SGC establishes a panel of approved people to hear
disputes in relation to each sector offering a
complaints commission. This panel is comprised
of three groups; Chairmen,400 individuals nominated
by consumer organisations, and those nominated
by business organisations.401 Panels hearing the
disputes are comprised of a member of each of the
three groups and are chosen at random.
The complaints commissions can also seek the
assistance of independent experts where necessary
and these experts, as well as the panel members, are
subject to the approval of the Council of the SGC.402
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Dispute procedure
As with many consumer dispute procedures, the
consumer is required to contact the trader directly
as a first step in resolving the matter. The SGC fulfils
an information provision role at this stage providing
information on the sectors covered and details of
previously decided cases as guidance to both consumers
and traders.403 Where direct contact with the trader
fails to resolve the dispute, the consumer can forward
the dispute to the appropriate Sectoral Complaints
Commission by completing the application form and
including a suggested resolution to the dispute. Upon
signing the application form, the complainant enters into
an agreement as to the binding nature of the arbitration.
The SGC scrutinises applications and refers them to
the appropriate complaints commission. The trader
is then informed of the dispute, reminded that there
is the opportunity to settle the dispute at this stage
and given four weeks within which to respond.404 If
a settlement is not reached, a hearing of the case is
arranged. The hearing is in most cases open to the
public, informal and is concluded in about thirty
minutes.405 Parties are free to attend, call experts or
to have legal representation. In 2011, 6,894 claims
were received by the SGC.406 The average time taken
to conclude a case was approximately four to four and
a half months.407

ECC Ireland, The Netherlands, supra note 391.
Hodges et al, supra note 7, at 140.
Ibid., at 136.
With expertise in adjudication, selected by the SGC.
Ibid., at 140-141 Where it is noted that this “tripartite structure for composition of the Commission”, is intended
to guarantee that all views are represented, that the Commission has the appropriate expertise and also to ensure
the requisite degree of independence and impartiality.
Ibid.
Ibid., at 141.
Ibid., at 142. Where it is noted that “a significant number contact the consumer during that period and reach
settlement.”
Ibid., at 142.
The SGC’s Annual Report 2011 is available at:
http://www.degeschillencommissie.nl/userFiles/file/Jaarverslag%20SGC%202011%2008052012.pdf.
This figure included the time taken for expert reports to be submitted.
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Decision/Enforcement
The decision of the complaints commission is based
on the “binding advice” technique, with the result that
generally there is no appeal from the decision except
for in very limited circumstances, such as where in
reaching a decision the complaints commission has
disregarded the fundamental principle of procedural
law.408 It is noted that where a complainant chooses
to use the service of the complaint commission
“in principle they waive their rights to a civil
procedure.”409 While the decisions of the complaints
commission are not directly enforceable, the
complainant is assured of having their claim paid,
if successful, due to the guarantee given by the trade
associations to honour claims where their members
fail to comply with the commission’s decision.410

Funding
The majority of the funding for the SGC is provided by
the trade associations who pay for the case handling
costs. This fee fluctuates depending on caseload. The
State through the Ministry of Safety and Justice meet
the annual infrastructure costs, meaning that 15–20%
of the SGC’s total budget is contributed by the State,
with the remaining 80–85% being met by trade
associations or businesses.
There is also a case fee payable by the complainant
on registration of the dispute. The fee generally ranges
from €25 to €125 depending on which sector the
dispute relates to. Interestingly, the main aim of the
fee is to act as a filter for frivolous or vexatious claims,
as opposed to a source of funding.411
Where the claimant is successful, the fee will be
reimbursed by the other party, unless the decision made
by the complaints commission is similar to any settlement proposed by the trader at an earlier stage in the
process which was not accepted by the complainant.
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Summary
In its study of the Netherlands ADR model,412 ECC
Ireland described the characteristics of the Sectoral
Complaints Commission system as:
fast, inexpensive and simple, independent,
impartial and transparent, binding decision
and compliance guaranteed, well known,
effective, efficient and good quality.413
While Hodges et al described it as “[a]n outstanding
success, and one of the leading European examples
of ADR.”414
It is submitted that such acclaim is warranted, however,
despite this there are some issues that would need
to be addressed before the adoption of a similar system
could be advocated as being the appropriate mechanism
for Ireland to establish under the proposed Directive:415
1

Coverage
Despite the existence of fifty sector specific
complaints commissions the system may still fall
short of the proposed Directive’s goal of ensuring
that “all disputes between a consumer and
a trader arising from the sale of goods or the
provision of services can be submitted to an ADR
entity,”416 because coverage depends on whether
the trader is a member of a trade association that
has signed up to a complaints commission. As a
result, consumers with disputes against the many
small traders who are not members417 will likely
not have access to this ADR system. Alternatively,
all the players in a particular industry may decide
not to voluntarily participate. For example, on 1st
January 2012 the Consumer Complaint Board for
Aviation ceased operation as a result of the airline
sector withdrawing their support for the scheme
in protest of the Sturgeon decision.

For further details on the operation of the binding decision technique, see Hodges et al, supra note 7, at 134.
Ibid., at 140.
Subject to the monetary limit discussed above. In cases where the claim is greater than €10,000 Hodges states
that the “branch organisation will support the consumer in court proceedings, thereby avoiding execution problems
for the consumer if the trader is unwilling to pay.” Hodges et al, supra note 7, at 140.
Ibid., at 143.
ECC Ireland, The Netherlands, supra note 391.
Ibid., at 2.
Hodges et al, supra note 7, at 164.
Proposal for a Directive, supra note 1.
Ibid., paragraph 3(1)(1) at 4.
Hodges et al, supra note 7, at 433.
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Funding
The funding of any national ADR structure will
be a contentious issue. While the State does
contribute to the costs of the SGC, the costs are
predominantly met by the business community.
Replicating a similar funding model for any
proposed Irish ADR structure would likely be
difficult to “sell” to the Irish business sector
in the current economic climate.
Case fees
The requirement of a registration fee of €25 to €125
may be problematic. Article 8 of the proposed
Directive calls for ADR procedures to be “free
of charge or at moderate costs for consumers.”418
Whether such fees are moderate or not may well
depend on the value of the consumer’s claim.
Even where these fees are refunded upon a
successful claim, consumers suffering a detriment
of €25 or less may not be willing to engage in
such a procedure where there is the possibility
of doubling their losses. If replicated in Ireland, a
similar fee structure may have further implications
on the success of the ADR scheme. Currently,
the fee for the national SCP stands at €25. If the
intention is to reduce the number of low value
consumer disputes being referred to the courts,
it is submitted that any associated fee for the use
of consumer ADR entities should fall below €25.
This is especially important considering the
prominent role played by the SCP in Irish
consumer disputes. An important aspect of the
SGC system is that consumers are guaranteed
to have their claim paid by the trader or trade
association, if their claim is successful. This
means that issues such as the binding or nonbinding nature of the procedure are rendered less
important as consumers have the reassurance that,
if successful, the monies/funds are guaranteed.419

Proposal for a Directive, supra note 1, article 8(c).
Subject to monetary ceiling as discussed above.
See Hodges et al, supra note 7, at 130.
Eighteen months from promulgation.

4

Culture
It is proposed that the biggest obstacle in
considering the establishment of a system, such
as the Dutch system, in Ireland is the difference
in culture which exists between the two countries,
as well as the period of time it has taken to
establish such a system in the Netherlands.
Hodges at al note that:
The Netherlands has a distinct and firmly
established culture of resolving disputes
out of court as a primary mechanism and
as an alternative to the courts.420
Against this cultural backdrop, it has taken forty
years for the Netherlands to arrive at its current
stage of sectoral ADR coverage. It is submitted
that Ireland does not have such a deeply ingrained
commitment to ADR and in light of the limited
timescale within which each Member State must
implement the proposed Directive,421 the adoption
of a similar model with a view to achieving
compliance with the Directive would be unrealistic
without a major financial stimulus measure to
accompany it.
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Norway
The Norwegian ADR system, in common with other
Nordic States, features a central Consumer Complaints
Board, the “Consumer Dispute Commission” (CDC)
(Forbrukertvistutvalget) operated by the State.422 This
Board is supplemented by a further eighteen privately
operated industry specific complaints boards. However,
before a dispute can be put before the CDC, the parties
must have referred the dispute to the Norwegian
Consumer Council, where efforts to reach a resolution
have failed.

The Consumer Council of Norway
The Consumer Council (CC) is the principal consumer
interest organisation is Norway.423 It aims to increase
consumer interest in society and to promote measures
which strengthen the position of consumers.424
Although the CC receives its funding from the State,
it is independent of its governing ministry.425 The CC
fulfils an informational and advisory role through its
ten regional offices, as well as mediating in disputes
between consumers and traders. Where a resolution
to disputes cannot be reached, the CC refers the
dispute to the CDC or the relevant industry specific
complaints board.

The Consumer Dispute Commission
(Forbrukertvistutvalget)
The CDC was established under statute in 1979426 and
only accepts disputes regarding consumer purchases,
tradesmen’s services or “cooling-off” agreements.
Either party to the dispute must have submitted their
complaint to the CDC within four weeks of the closing
of the case by the CC.
The CDC comprises of fourteen members including
one Chairman, three Vice Chairmen and ten ordinary
members. The Chairman and Vice Chairmen must
have a legal qualification. Five of the ordinary members
represent consumer interests, whilst the remaining
five members represent business interests.
422
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The CDC holds about forty meetings per year with the
Chairman or Vice Chairman, as well as two ordinary
members.427 The CDC’s procedure is a documentary
one, i.e., each dispute is considered in light of the
written submissions of the parties. The CDC may obtain
expert opinions or summon experts to attend the
meetings, if deemed necessary, although this facility
is rarely availed of.428 Decisions made by the CDC are
enforceable with parties having a period of four weeks
from when the decision was communicated to them
to appeal through the Norwegian courts system.
A Secretariat comprising of six lawyers and two
secretaries are charged with the administrative duties in
relation to the CDC’s operation, including any necessary
preparatory work on disputes, drafting case summaries,
notifying the parties of the decision reached etc.
In 2011, the CDC received 1,302 cases which were
resolved within an 80-82 day time period.429

Private Complaints Boards
Where the dispute relates to a sector of the economy
covered by its own sector specific complaints board, the
CC will refer such disputes to the relevant complaints
board rather than the CDC.
Sector specific complaints boards are established
by agreement between the CC and trade organisations
or alternatively by law. These complaint boards are
industry financed and the service is offered free of
charge to the consumer.430 The composition of these
boards consists of representatives from both consumer
and business backgrounds, as well as a neutral Chairman who is typically a judge.431 Business participation
in such private complaints boards is voluntary and the
decisions made are non-binding recommendations.
In common with similar Scandinavian schemes,
instances where the company complained of has failed
to comply with these recommendations are published thus ensuring a high level of compliance.432 In
Norway, this information is forwarded to the CC and is
made available to the public through its own website.433

Nordic Council of Ministers, A study on alternative dispute resolution and cross border complaints in Europe,
Tema Nord 2002:569, at 27.
ECC Ireland, The development of Alternative Dispute Resolution (ADR) in Ireland, supra note 391, at 13.
Ibid.
The Norwegian Ministry of Children and Equality.
It is regulated by the Consumer Dispute Law of 28th April 1978, Number 18.
Information gained via ECC Ireland study visit to the CDC on 13th September 2012.
See the CDC website at: http://www.forbrukertvistutvalget.no/xp/pub/hoved/english/489330.
Supra note 427.
ECC Ireland, The development of Alternative Dispute Resolution (ADR) in Ireland supra note 391, at 14.
Ibid.
Nordic Council of Ministers reports a compliance rate of “70% and more”. See supra note 422.
Not all sectoral complaints board operate this system of “naming and shaming”.
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1

Culture
As Hodges notes both the Netherlands and the
Nordic countries were some of the first states
to provide systematic consumer ADR models.438
The Norwegian CC was established as early as
1953,439 whilst the CDC can trace its roots back
to 1978.440 As mentioned previously, it is
submitted that a similar culture of ADR does
not currently exist in Ireland and, as a result,
significant encouragement will need to be provided
to both consumers and businesses to facilitate
a short cut to establishing such a culture.

2

Coverage
While sector specific ADR bodies do not feature
as strongly in the Norwegian ADR structure as
they do in the Dutch system, Norway’s privately
run complaint handling boards offer ADR coverage
in sixteen additional sectors to the State run
CDC.441 It is submitted that while some existing
ADR structures in Ireland may be adapted to
provide certain sectors with the quality of ADR
coverage outlined in the proposed Directive,442
the provision of similar levels of coverage to that
available in Norway may prove challenging without
a high level of commitment from all relevant
stakeholders. This is especially true when
considered in the time period allowed for the
transposition of the Directive.

3

Funding
In Norway, a country of comparable population
to Ireland, the 2011 budget for the CC alone was
over €900,000.443 This came exclusively from
State coffers. The issue of whether the Irish State,
in light of the current economic landscape, would
be in a position to make the necessary financial
commitment to providing a similar ADR system
needs to be considered.

4

Case fees
The CDC and the private complaints boards offer
their servuces free if charge. If a similar model
were to be introduced in Ireland, there would
be additional financial implications for the State
which need to be considered.

Summary
The Norwegian practice in regard to consumer disputes
is noteworthy as it is a hybrid system comprised of
two contrasting methods and ideologies. On one hand,
there exists the publicly funded CDC with the power
to make binding decisions, while on the other, the
privately funded sector specific complaints boards
provide non-binding recommendations. As such, it
features the advantages and disadvantages of both
approaches, both of which will be discussed below.
At the very least Norway serves as a working example
of how the cost burden of establishing comprehensive
ADR coverage can be met by contributions from both
the State and business.
In its 2008 report,434 ECC Ireland noted that while
Ireland could not offer the same level of access to
redress as is available to Norwegian consumers, some
of the components for a potentially effective system
were in place with the NCA, the Consumer Policy
section of the Department of Enterprise, Trade and
Employment,435 ADR bodies and the SCP given as
examples. This led ECC Ireland to conclude that “a lot
could be achieved in Ireland simply by developing
cooperation and effective signposting systems between
these organisations.”436 While in agreement with this
sentiment, it is submitted that it is open to debate
whether even these modest goals have been achieved
in the intervening years with little discernible growth
in the number of notified or non-notified ADR bodies.
The adoption of a similar form of ADR architecture to
that used in Norway may provide a more efficient and
effective method for Ireland in its goal to comply with
the proposed Directive437 than the system established
in the Netherlands, it is submitted. Nevertheless, a
number of issues will need to be overcome before
success could be envisaged:
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Alternative Consumer Dispute Resolution in Norway, 2011. Available online at:
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The Creation of a National
ADR Structure
When deciding upon the appropriate model or
approach to ADR in consumer disputes in Ireland,
it is necessary to consider the following aspects of an
ADR scheme:
1

Process
The manner in which any procedure would
process a dispute from initial reporting of
a complaint to final resolution.

2

Participation
Whether participation in any particular ADR
scheme should be mandatory or voluntary.

3

Binding/Non-binding decisions
Should decisions of an ADR entity be binding
on one or both parties or alternatively binding
on neither?

4

Cost to consumers
Should it be free for consumers to avail of
a particular ADR scheme or should access
be subject to a “moderate” fee. Should the
“loser pays” approach be taken?

5

Funding
Whether an ADR scheme should be publicly
or privately financed or both and the subsequent
effects both can have on the scheme.

Before considering the above, it is worth noting
Hodges et al’s observation that the area of consumer
ADR is “distinct from other manifestations of ADR,”444
so much so that he proposes the use of the acronym
CADR when referring to ADR in the area of consumer
disputes. Hodges challenges the notion of ADR
as generally being a mixture of dispute resolution
techniques that take place in the shadow of the court
process and compares it to CADR where a dispute
exists and any of the dispute resolution techniques
may be used in the resolution of the dispute, including
the court process (but this option is rarely used).445
In this regard, CADR is not particularly dependent on
“the ability to fall back on a court procedure in order
to resolve C2B disputes.” Such a viewpoint may be
useful, it is submitted, when designing an ADR
procedure in the area of consumer disputes, thus
avoiding the resultant scheme becoming an “ad hoc”
mechanism for resolving individual disputes which are
not deemed to comply with the proposed Directive.446

Process
The first step in any dispute resolution process should
begin with direct contact between the trader and the
consumer. Evidence suggests that a high percentage
of complaints are resolved through direct contact with
the trader and often occur due to misunderstandings
or communication difficulties.447 Accessibility to
information for consumers can impact on the efficient
operation of an ADR body as many ADR bodies report
that a significant amount of contacts received at first
instance are requests for information,448 rather than
complaints, or alternatively are complaints which are
beyond the remit of that entity. In this regard, it
assists the efficiency of all ADR entities if consumers
are well informed about the scope of the ADR body
before initial contact is made. A well promoted national
consumer advice service, such as the Consumer
Council in Norway, plays an important role in this
regard.449
Once the trader has had a reasonable amount of time
within which to resolve the dispute, the second step
in the process should involve the ADR body seeking
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Hodges et al, supra note 7.
Ibid.
Proposal for a Directive, supra note 1, at 9.
In 2011, 59% of the total number of complaints received were referred back to the relevant financial service
provider and no further contact was received from the complainant. The Financial Services Ombudsman‘s Annual
Report 2011, at 16. It is noted that the fact that the contact came via the FSO rather than direct from the
consumer may also have an effect on the trader’s response.
Hodges, The Hidden World of Consumer ADR: Redress and Behaviour, Note of Conference held by the Centre for
Socio-Legal Studies, Oxford, 28th October 2011, at 3. Available online at:
http://www.csls.ox.ac.uk/documents/THEHIDDENWORLDOFCONSUMERADR-conferencenote.pdf.
Hodges notes that the Nordic countries operate a model that “appears to be exceptionally effective in achieving
both avoidance and early resolution of disputes through accessible advice systems on the demand side.” See:
Hodges, Data on the Costs of Consumer ADR Schemes, Centre for Socio-Legal Studies, Oxford at 5. Available
online at: http://www.csls.ox.ac.uk/documents/CADRCOSTS.pdf.
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resolution through conciliation or mediation. It is
suggested that the majority of complaints are settled
at this stage.450
Depending on the composition of the body hearing the
disputes and the subject of the disputes, a period
of time may be allowed for consultation with experts
or the submission of an experts report. Obviously,
the need for such expert findings diminishes where a
specific sectoral ADR scheme is hearing the complaint.
The final stage in the process should be the issuing
of a determination or decision in accordance with fair
procedures. The effect of this on the parties’ options
to pursue the dispute further may vary in accordance
with the subject matter, the purpose and the authority of the ADR entity.451 Hodges et al, illustrates this
structure through the diagram below, stating that a
large segment of the disputes would be resolved at
the direct contact level, with additional disputes being
resolved at each subsequent level “leaving a minimal
number to be formally resolved
at the highest level.”452

Process Stages

Decision or
Recommendation
Conciliation/Mediation
Complaints to CADR
Direct Contact

Participation
The majority of ADR procedures across Europe operate
on the basis that participation of traders and consumers
is voluntary.453 The proposed Directive does not call
for the mandatory participation of traders in ADR
procedures but it also does not preclude national
measures making participation mandatory.454 There has
been some recent debate surrounding the mandatory
usage of ADR (before a dispute can be referred to
the courts) and the implications that this may have
regarding the right of access to the courts provided for
under Article 6 of the European Convention on Human
Rights (ECHR).455 In the Alassini case, 456 the European
Court of Justice was satisfied that an Italian law which
required certain disputes to be submitted to an out
of court dispute resolution procedure before being
admissible in court proceedings pursued legitimate
objectives in the general interest and commented that:
An out of court dispute resolution procedure
that is merely optional is not as efficient as
a mandatory one that must be conducted
before any legal action can be brought.457
Mandatory participation in ADR schemes can be
used where the establishment of such procedures is
proposed to have a behavioural effect on those traders
participating. Hodges has noted that the behavioural
aspect of an ADR scheme can be applied to so called
“rogues,” where participation in a particular scheme
is made mandatory by law, which results in the
scheme operating to “clean up a market and improve
the competitive position of strong businesses.”458
Some ADR schemes make participation effectively
mandatory by ensuring that authorisation to operate
in the sector is subject to an agreement to participate
in that sector’s ADR scheme. This occurs in some
heavily regulated areas of the economy such as financial
services.459

Moerkens from the SGC estimated that 80% of complaints could be resolved at this stage. See: Moerkens, The
Hidden World of Consumer ADR: Redress and Behaviour, Note of Conference, held by the Centre for Socio-Legal
Studies, Oxford, on 28th October 2011. Available online at:
http://www.csls.ox.ac.uk/documents/THEHIDDENWORLDOFCONSUMERADR-conferencenote.pdf
451
The effect, if any, of the determination or decision of the ADR body will have important consequences on the way
consumers perceive both the ADR body itself and ADR as a tool for resolving disputes. For this reason, much time
should be placed on variables such as whether the ADR should be based on statute, issue binging or non-binding
determinations etc.
452
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453
Internal Market and Consumer Protection: Policy department, Cross-border alternative dispute resolution in the
European Union, supra note 25.
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Proposal for a Directive, supra note 1, recital 23, at 10.
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See: Davies and Szyszczak, ADR: Effective Protection of Consumer Rights?, (2010) 35 E.L. Rev, October 2010-11-19.
Available online at: http://www.littletonchambers.com/articles-downloads/adr-effective-protection-of-consumer-rights.pdf.
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Ibid., at 45-47. For further comment see also: Davies J. & Szyszczak, supra note 455.
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Binding/Non-Binding decisions

a] Dutch style trade association guarantees;

It is generally considered that decisions of a consumer
ADR scheme should not be binding upon consumers,
thereby complying with Article 6 of ECHR, i.e., right
of access to the courts.460 The binding effect of any
decision on traders may have implications on
consumers’ confidence and trust in the ADR scheme,
consequently affecting the usage of the scheme.461
The binding nature of decisions may be provided by
law, as is the case with decisions of the FSO,462 or
alternatively by the prior agreement of the trader, as
is the case with the SGC system in the Netherlands.
The argument for traders being bound by any decisions
made by a consumer ADR scheme is strengthened
where the scheme is regarded as having a regulatory
role to play.463 Hodges et al notes that it is open to
legislators to impose requirements that membership
in a consumer ADR scheme and observance of its
decisions are mandatory.464

b] Enlisting pressure from a regulator;

The issue of compliance is one that naturally follows
on from any discussion regarding the binding nature
of consumer ADR schemes’ decisions. In this regard,
the Norwegian system is interesting as it features
both binding and non-binding decisions, in that the
decisions of the CDC are binding if not appealed
within four weeks of being made, whilst the recommendations of the private complaints board are not
binding. As noted previously, some of the complaints
boards publish the names of traders who fail to comply with any recommendations issued against them.
The “naming and shaming” of those failing to comply
can prove to be an effective tool in ensuring high
compliance rates.465 This is especially the case where
the media play a role in bringing this information to
the wider public.466 Hodges identifies techniques used
to increase compliance with non-binding decisions
including:
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c] Use of an intermediary who blocks trade,
e.g., a chargeback mechanism; and
d] Fast track enforcement in the courts.467
In designing a national consumer ADR structure, it
is submitted that when deciding upon whether any
decisions or recommendations should be binding or
otherwise, it is of particular importance to have regard
to the fact that the effectiveness of any ADR scheme
will ultimately depend on its usage by consumers and
the participation of traders.
While every effort should be made to apply a consistent
approach to consumer ADR across all sectors, the
individual characteristics of some sectors may require
a different response to the issue of binding or nonbinding decisions.468

Cost to Consumers
As reported above, the proposed Directive requires
Member States to ensure ADR procedures are “free
of charge or at moderate costs for consumers.”469
Hodges in his “Model for a National Consumer ADR
Architecture,”470 calls for consumer ADR schemes
to be free of charge for consumers,471 whilst Richards
was of the opinion that “ADR need not necessarily be
free: consumers expect to pay for services. But it must
be low cost.”472
As noted earlier in this report, the ADR system operated
under the SGC imposes fees on consumers for use,
with a view to ensuring complainants afford their
dispute and the ADR process the appropriate attention
and gravitas it deserves. In this way a case fee for
consumers may operate as a filter in “weeding out”
spurious or vexatious claims.

Hodges et al, supra note 7, at 412.
Ibid.
The decision of the FSO is binding on both the consumer and the financial service provider subject to appeal to the
High Court as per Central Bank and Financial Services Authority of Ireland Act 2004, chapter 5, paragraph 57CI.
Hodges et al, supra note 7, at 417.
Ibid.
Nordic Council of Minsters Report, supra note 432.
As is the case in Sweden. See: Hodges et al, supra note 7, at 229-252.
Hodges et al, supra note 7. See below for further discussion on this topic.
For example, where sectors are subject to high value or high public interest claims. Further, a different approach may
need to be taken where a particular sector has little history of ADR and resistance to its introduction may be greater.
Proposal for a Directive, supra note 1, article 8(c).
Hodges et al, supra note 7, at 449.
Ibid., point 8, at 450.
Richards, The Hidden World of Consumer ADR:Redress and Behaviour, Note of Conference, held by the Centre for
Socio-Legal Studies, Oxford on 28th October 2011, at 34. Available online at:
http://www.csls.ox.ac.uk/documents/THEHIDDENWORLDOFCONSUMERADR-conferencenote.pdf.
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Introducing a case fee may be seen as a potential
funding mechanism, and an especially tempting one
at that, in view of bridging any potential budgetary
gaps left between the cost of establishing the ADR
scheme and the contributions willingly provided by
the State, the business community or both. A degree
of caution is needed, however, in deciding upon any
case fee that may be charged to consumers as it may
act as a filter through which many valid claims of
little monetary value cannot pass. This could lead to
a large swathe of consumer disputes effectively being
denied a resolution due to consumers dropping claims
on cost-benefit grounds. While it may be justifiable to
introduce case fees on a sliding scale commensurate
with the value of the claim, it is submitted that in
an Irish context any proposed fee would have to be
consistent with or undercut the SCP fee of €25 in
order to encourage consumer usage for claims of a
similar monetary limit, i.e., €2,000. It is axiomatic
that an ADR scheme offering a similar guarantee
regarding the payment of a successful claim, such
as that operated by the SGC, may be seen as a more
desirable option for consumers, even where the initial
case fee is greater than that for an SCP application.

Funding
As noted by the European Parliament:
The question of who pays for ADR schemes...
can be answered in many ways, including the
government, traders that face claims, service
users, and industry sectors. Regardless of
each country’s choice, a key consideration
will be ensuring that independence is not
curtailed by the source of the funding.473
Hodges notes that all major schemes raise funds by
charging an annual fee to the traders that are members
or imposed by law, and a separate case fee. In some
instances, the case fee is not charged for the first
or second case, whilst in others the fees rise as the
number of claims received increase.474
Juškys and Ulbaite note that both the private and
public funding of ADR schemes can have implications
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on the independence of those schemes.475 It is acknowledged that the issue of funding is a challenging one,
not only on the basis of maintaining the perceived
independence of any ADR scheme, but also in light
of the economically arduous times currently facing
both businesses and the State. In such circumstances,
the funding of a national consumer ADR structure
becomes a balancing act between the needs to control
public spending and avoiding the imposition of extra
financial burdens on economically fragile traders.
The manner in which consumer ADR schemes are
funded will depend on the model chosen. Where areas
of the economy are covered by sector specific ADR
schemes, they can be financed through traders’
membership fees.476 These fees may rise as the number
of claims received increase, although this may have
to be looked at on the basis of market share so as to
avoid those with a large consumer base being unfairly
penalised. There may also be an issue in that some
complaints may be more costly than others to resolve,
depending on their complexity.
It is noted that in certain schemes the cost paid by
traders covers more than a dispute handling facility:
Firstly it may cover the administration of a
self-regulatory code of practice which has
extra value for traders and involves advice
from them to the trade association (might be
an insurance against the imposition of more
costly regulation). Secondly, the system may
provide information and advice services to
actual or potential customers, that otherwise
would have to be funded separately.477
Where a residual body is acting as a “catch all” ADR
entity for traders not covered by a sectoral scheme,
the number of cases received will influence the budget
required and, therefore, potentially the method used
for funding. Hodges notes that:
a residual scheme could be authorised by
law to charge case fees to traders who have
been given an opportunity to respond to cases
brought within the clear and fair procedures
of the scheme.478

Internal Market and Consumer Protection: Policy department, Cross-border alternative dispute resolution in the
European Union, 2011, supra note 25.
Hodges, Data on the Cost of Consumer ADR, supra note 449.
Juškys and Ulbaite, Alternative Dispute Resolution Schemes for Consumer Disputes in the European Union: Current
Issues and Future Opportunities, Issues of Business and Law Volume 4, ISSN 2029-1094 online (2012) at: 31.
Available online at: http://www.ibl.ttvam.lt/index.php/ibl/article/view/36/36.
Hodges notes that all major schemes raise funds by charging an annual fee to the traders that are members or
imposed by law, and a separate case fee. In some cases, the case fee is not charged for the first or second case.
See: Hodges, Current discussions on consumer redress: collective redress and ADR, supra note 14.
Hodges, Data on the Costs of Consumer ADR Schemes, supra note 449.
Ibid., at 9.
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Stakeholders Views and Concerns
Business
Due to a disappointingly low volume of responses
received from the various trade associations and
business representatives, who were contacted as part
of the research undertaken for this report, the particular
views of the Irish business community as a whole
in relation to the proposed Directive and Regulation
remains unascertained. However, through interviews
with those with previous involvement in the promotion
of ADR in Ireland and based on existing analyses,479 it
is possible to determine some of the general concerns
of the business community in relation to the use and
growth of consumer ADR schemes.
The question of who pays for the schemes as envisaged
under the proposed Directive is not addressed within
the proposal itself. Thus, the issue of financing is left
within the Member States’ discretion. As mentioned
previously, this leaves Member States in the undesirable
position of deciding whether to impose extra costs on
businesses or tax payers, with both options viewed
as particularly unpalatable at a time of economic
fragility. As Hodges notes, there is a real risk that the
proposed legislation will not work unless business
is persuaded to fund the ADR schemes required480
and that business support is vital as consumer ADR
schemes are not established, paid for, marketed or
their decisions observed without this active support.481
It is, therefore, necessary to incentivise business to
use and fund consumer ADR schemes.
It is submitted that the first stage in this process
requires all the relevant sectors of the business
community to engage in a meaningful dialogue so as
to discover and address the particular concerns each
may raise. Through such dialogue, each sector can
contribute to the design of a national consumer ADR
structure that acknowledges the peculiarities that
may occur in particular sectors. If such contributions
can be taken on board (without compromising the
independence of the scheme), businesses may develop
a sense of ownership of the scheme, thus encouraging
use of it, while consumers’ trust in the scheme can be
maintained.
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It may be the case that for some businesses their
concerns about the costs of any suggested ADR scheme
may be alleviated through a limited contribution by
the State or the application of moderate case fees for
consumers, particularly in sectors generating a high
volume of cases.
Alternatively, concerns may not centre on the raising
of funds to finance an ADR scheme, but the justification for doing so. Some businesses may feel they have
a perfectly efficient in-house customer complaints
scheme and, therefore, argue against the need to pay
for an external scheme. This argument may gain
strength where a trader feels they are paying for
a scheme to handle disputes generated by other less
professional traders. Such arguments may be
addressed by designing a consumer ADR scheme
which “load[s] the (low) cost onto those who receive
high levels of complaints.”482
As discussed previously, contributions may be more
forthcoming from the business community if traders feel
they are contributing to more than a dispute resolution
scheme. In this regard, it has been suggested that ADR
systems have a huge potential to provide “valuable
market information that will enhance competition,
innovation and safety.”483
The necessity to get value for any financial contribution
made to the establishment of consumer ADR schemes
will be especially prevalent amongst smaller enterprises
that may generate very few consumer disputes. In
2011, an Advisory Group for Small Business (AGSB)
report noted the significant role played by the almost
200,000 small firms in the Irish economy.484 It is to
be expected that many of these will not be represented
by any trade association or sectoral body. With this in
mind, any proposed consumer ADR structure should
allow for the individual registration of those traders not
belonging to such associations or bodies, as is the case
with the Dutch model. Arguably, the cost of registration
for these small businesses should also reflect the low
number of complaints they are expected to generate.

In particular, see: Hodges, Consumer ADR in the EU: The Choice Rests With Business, supra note 458.
Hodges, Current Discussions on Consumer Redress: Collective Redress and ADR, supra note 14, at 31.
Hodges et al, supra note 7.
Hodges, Consumer ADR in the EU: the choice rests with business, supra note 458, at 5. It is noted that regard
may also have to be given to the market position of any trader operating in a particular sector before deciding on
any “loading” of costs onto a trader.
Hodges, Current Discussions on Consumer Redress: Collective Redress and ADR supra note 14, at 31
Advisory Group for Small Business, The Voice of Small Business – A Plan for Action, November 2011, at 2.
Available online at: http://www.djei.ie/enterprise/smes/AGSB.pdf. The report defines small firms as those employing
up to fifty people.
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During the commission of this report, anecdotal
evidence was received of concerns amongst some
traders that making it easier for consumers to complain
would only serve to facilitate spurious or vexatious
claims and that this would have the effect of actually
adding to business costs as resources would have to
be dedicated to deal with them. Such a fear may be
alleviated at the design stage of any consumer ADR
scheme by, for example, introducing a token case
fee for consumers so as to act as a deterrent against
spurious claims.
The provision of consumer information and advice
at an early stage in a dispute may also play a part
in reducing the number of claims without merit. The
source of this information may be consumer
organisations, a residual ADR entity or the trader
itself. It has been noted that a significant number
of initial consumer complaints are requests for
information, rather than disputes. However, where
these inquiries are not appropriately dealt with, they
can escalate into disputes.485
Where consumers’ knowledge of their rights increases,
their awareness of whether they have a legitimate
grievance will also increase. A residual ADR entity may
also act as a filter for unjustified claims by advising
consumers of the difficulties in pursuing such claims
or refusing to refer these claims to the sectoral ADR
entities.
Hodges notes that a link between class actions and
ADR exists,486 and this link may be used to incentivise
business participation in consumer ADR schemes
where business can:
negotiate an understanding that in return
for business support for effective consumer
ADR systems, governments will not permit
collective actions, or private litigation
funding arrangements.487

It is our belief that business support is necessary for
any consumer ADR scheme to work effectively, both
through financial support for and participation in such
schemes. With this in mind, it is proposed that further
detailed research is carried out regarding the cost
benefits available to businesses using consumer ADR
schemes, as well as greater promotion of the potential
benefits that effective implementation of the proposed
legislation would bring to Irish businesses.
If through further research demonstrable evidence
of the financial benefits of participation in consumer
ADR can be presented to traders, promotion of and
business participation in such schemes would obviously
become less of an issue. Such research would
necessarily incorporate the particular benefits for
differing business sizes and sectors. For example, it
may be that saving on legal costs may be persuasive
for some businesses, while for others it may be the
perceived reputational benefits of belonging to an ADR
scheme or the potential to attract cross-border sales
that is the clinching argument.
It is arguable that there also needs to be greater
promotion of the proposed legislation through increased
discussion between the Irish business community and
other stakeholders. Irish businesses need to be mindful that the proposed legislation will have both national
and pan-European consequences. Competitiveness
and profitability may be impacted if consumers feel
traders situated in other Member States offer more
accessible and efficient dispute resolution schemes
and there is no significant price discrepancy. Thus, an
effective consumer ADR procedure is something that
can be promoted by businesses to attract potential
consumers both at a domestic and cross-border level.
It is worth noting that now more than ever businesses,
for the most part, do not have a “captive audience”
in the domestic market. This is particularly the case
for those traders supplying goods as, in many cases,
these can be purchased online from an array of traders
situated across Europe and beyond.

The persuasive power such an agreement would have
on Irish businesses’ willingness to support a consumer
ADR system remains to be seen, especially given that
there is no mechanism for collective redress actions
in either Irish courts or at a pan-European level. It
is submitted that such an agreement may not be an
effective bargaining tool when seeking the support
of small traders.
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Legal Community
This author opines that the legal community has a role
to play in both the development and promotion of
consumer ADR. While most minor disputes will not
require consumers to seek legal advice, the proposed
Directive provides that ADR schemes should allow
consumers the opportunity to avail of legal representation or advice before agreeing to any suggested
solution.488 It may well be that in some cases advice
from legal professionals will decide whether consumers
engage with a particular ADR scheme or not.489 The
proffered advice may depend on both the legal
professional’s personal view on the success of ADR
in general, as well as the particular ADR scheme
in question. In interviews conducted for the purpose
of this report, it was remarked that some legal
professionals remain “suspicious of ADR but [are] not
totally hostile to it.”490 It was opined, the way to do
this was by presenting ADR as “an additional tool in
the justice toolkit,” as something of interest to lawyers
rather than something hostile to them.491
The question of the impact an effective national ADR
structure, providing full sectoral coverage, would have
on the current legal landscape in Ireland remains
unknown. However, it is worth noting that it would
be bound to have an appreciable effect on usage
of the SCP and the European SCP.
The role of consumer ADR entities, it has been
suggested, is to apply established law to factual
disputes and not to decide issues of law, the latter
being a task for the courts.492 However, that is not
to say they should exist in isolation from each other,
as close cooperation between the two will surely
be important. Hodges et al recommend that fast track
procedures should be designed to allow consumer
ADR entities to make speedy, cheap and effective
referrals to the court system in cases where a
determination on a point of law is necessary.493
Similarly, a fast track facility should also be available
for those wishing to enforce a determination without the
488
489

490
491
492

493
494
495
496
497

498

need for all the evidence to be re-examined afresh.494
Courts should also seek to refer cases to consumer
ADR schemes where an appropriate scheme exists.
There are a number of other issues that warrant further
consultation with the legal community. These include:
1

The concern that where the introduction of
complete consumer ADR coverage reduces the
amount of cases before the courts, the law in that
particular area may not be clarified or developed.495
This concern may be alleviated by the publication
of annual reports by ADR bodies as required under
the proposed Directive;

2

What Hodges et al refer to as, “conceptual issues
regarding ADR,”496 including the constitutional
dangers where consumer ADR entities decide
issues not solely on the basis of law but also
on the notion of fairness;497 and

3

The lack of guidance in the proposed Directive
regarding financial limitations, either upper or
lower, of the claims to be heard by consumer ADR
entities. As discussed previously, the DSAI imposes
a claim limit of €7,000 on disputes that it will
accept. The UK DSA’s Code Administrator explained that this limit reflects the approximate Euro
equivalent of the £5,000 limit implemented by
the UK DSA.498 Given that this amount reflects the
monetary limit for claims under the UK SCP, the
Code Administrator felt that it was not appropriate
for the UK DSA to adjudicate on claims beyond
the remit of the SCP. Any monetary thresholds,
either minimum or maximum, on claims accepted
by consumer ADR entities may have consequences
effecting its efficiency and consumers’ access to
justice and needs further consideration.

It is submitted that both legal practitioners and the
Courts Service can provide invaluable contributions to
any discussions regarding the structure of any national
consumer ADR structure and accordingly need to be
involved in those discussions.

Proposal for a Directive, supra note 1, article 8(b) and article 9(2)(iii).
It is worthy of note that the recently introduced Mediation Bill requires solicitors and barristers to inform their
clients about the possibility of using mediation as an alternative means of resolving disputes prior to commencing
court proceedings.
Interview with Mr. Turlough O’ Donnell SC, 11th October 2012.
Ibid.
Hodges et al, supra note 7, at 415. Hodges believes some discretion should be allowed in areas of little legal
importance.
Ibid.
Ibid., point 24, at 452.
Ibid., at 421.
Ibid., at 412.
The proposal calls for all ADR entities to respect the quality principle of fairness. Hodges suggests that the reaching
of decisions based on “market norms of fairness” can be justified on a number of grounds including “seeking to
balance the wellknown asymmetry of power between traders and consumers, in favour of the latter.” See: Hodges
et al, supra note 7, at 414.
Meeting with Seldia, 19th September 2012.
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Consumer Organisation

of initial general sectoral terms and conditions
being negotiated and agreed between both parties,
followed by a continuous process of renegotiation
at predetermined intervals or according to relevant
developments. The input of consumer organisations
can assist in foreseeing potential consumer
disputes and provides that the terms and
conditions are drafted accordingly. These terms
and conditions can then act as a form of selfregulation for the sector helping to avoid consumer
disputes arising in the first place.

Both the proposed Directive and Regulation mention the
participation of consumer organisations in the ADR
process. As noted above, Article 6(2) of the proposed
Directive499 requires collegial bodies in charge of ADR
schemes to provide for an equal number of individuals
representing consumers’ interests as traders’ interests,
while Article 6(1) of the Regulation500 provides that
ECC-Net or other consumer associations may become
the ODR contact points for each Member State.501
While these measures are to be welcomed, it is
axiomatic that the involvement of consumer interest
groups is also desirable at the early stages in the
creation of consumer ADR schemes. It is submitted
that it is important to access the knowledge and
experience of consumer organisations before designing
any consumer ADR schemes as much for practical
operational reasons, as for consumer trust concerns.
In many cases, these organisations will be the first port
of call for consumers faced with a dispute involving a
trader and, in some cases, those consumers may not
take the matter any further. This can lead to a distortion
in the scale of consumer disputes in a particular area
when the impact on consumers is judged only by the
number of complaints received by traders and the courts.
Some from the business community have voiced
concerns that there is the danger that contributions
of consumer interests groups can become overbearing
and that their participation may have the effect of
dissuading traders from participating in ADR schemes
on the basis of the apprehension of bias towards
consumers.502 While this is a valid concern, it should
be noted that ADR schemes are equally ineffective
where either traders or consumers shun participation.
This adds to the importance of seeking the views
of all stakeholders at the design stage of any scheme
to ensure all concerns are addressed.
It is submitted that consumer organisations can assist
in lowering the costs incurred by any potential
consumer ADR schemes by preventing disputes
or their escalation through:

2

The early provision of information
Hodges et al note that the number of complaints
that need to be resolved as disputes could be
reduced where consumers have access to accurate,
independent and comprehensive information, in
particular advice both before and after a purchase
is made.503 Currently, consumer organisations can
and do provide general information to consumers,
as well as advising them as to their consumer
rights. In light of the proposed Directive’s aims
to increase consumers’ access to ADR schemes,
it is submitted that consumer organisations’ need
to become familiar with the procedures of available
ADR schemes. Consumers would, therefore,
become more aware of their rights and consequently when these rights were being infringed. As a
result, consumers would, in many instances, know
prior to submitting any dispute whether they had
a legitimate complaint or not, thereby reducing
the number of complaints received. The NCA and
ECC Ireland, as the high profile organisations
dealing with domestic and cross-border consumer
complaints, can play a major role in this regard.
Likewise, through greater interaction and
cooperation between consumer organisations and
traders, traders or trade associations could receive,
early and in an informal manner, information
regarding their goods or services which may allow
for a speedy rectification of any issues which
might, if left unchecked, lead to a plethora of
disputes from consumers.

It is noted, however, that to play a greater role in these
areas, consumer organisations may require the provision
of further resources than they are currently in receipt of.

1

The negotiation of sectoral codes of practices
or terms and conditions between trade associations
and consumer organisations
This would go beyond a mere once off approval
of a code of practice and follow the Dutch model

499

Proposal for a Directive, supra note 1, article 6(2).
Proposed Regulation on ODR, supra note 2, article 6(1).
It is noted that amendments proposed in relation to this Article would see ECC-NET fulfilling this role exclusively.
See: IMCO Report on the proposal for a Regulation of the European Parliament and of the Council on Online Dispute
Resolution for Consumer Disputes, supra note 361, at 28.
Meeting with Seldia, supra note 498.
Hodges et al, supra 7, at 451.

500
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Possible Models of Consumer ADR
schemes for Ireland

With this in mind the following general structures are
put forward as options for how the State might
implement the proposed legislation on ADR and ODR.

There are a number of ways for Member States to
approach the challenge of successfully implementing
the proposed EU legislation within the allowable timeframe. It is noted, however, that there is some debate
whether in fact the Commission’s aim of complete
coverage is achievable without Member States being
given some leeway. This may be necessary where
monetary limits might preclude a dispute being
accepted by an ADR scheme,504 or where existing
systems deliver the same level of quality access
to justice, but may not comply with every provision
contained in the proposed Directive.505 Hodges et al
suggest that empirical evidence of a need for a consumer
ADR entity should be required as a pre-requisite for the
extension of coverage to that sector, so that resources
are not wasted on creating consumer ADR schemes of
which there is no need solely for the reason of providing
complete coverage.506

1

In any case, there are many different national
approaches to ADR worldwide and the appropriate
mechanism can depend upon a number of variables
involving both national characteristics that may be
influenced by history, legal traditions, politics, culture
etc, as well as the individual characteristics of any
dispute including the sector it relates to, the monetary
value of the claim, the individual parties involved etc.507
A University of Leuven report notes that this series
of variables may differ from jurisdiction to jurisdiction
so that the ADR process or technique that works
in one jurisdiction may not necessarily be effective
in another.508 It is suggested that further research be
undertaken to understand the most appropriate “mix”
of ADR processes or techniques for Ireland so as to
ensure the effective implementation of the proposed
legislation in this jurisdiction.

504

505

506
507

508
509

510

Residual cross-sectoral entity accompanied
by a number of specific sectoral schemes.

A model such as this could be seen to replicate the
Norwegian system in some ways and would include
privately operated sectoral consumer ADR schemes
coexisting with a State-run residual ADR entity
providing a “catch all” facility for sectors which do
not have a dedicated consumer ADR scheme. Existing
ADR schemes would remain subject to amendments
necessary for compliance with the proposed Directive
being undertaken. To help prevent sizeable gaps in
coverage, the remit of existing ADR schemes could be
expanded or alternatively smaller ADR entities
or related business sectors could be merged to create
a single effective and efficient scheme. This model
would also envisage the creation of a number of new
sector-specific consumer ADR entities in those sectors
which individually would generate such a volume
of disputes that could lead to any residual scheme
becoming overwhelmed.
It is proposed that further research be undertaken
to identify sectors generating sufficient volumes of
disputes to support a dedicated consumer ADR entity.
While not completely representative, reference to the
statistics produced by the NCA, Courts Service and
ECC Ireland may be of assistance in this regard. For
example, in 2011 vehicle related complaints were the
most commonly received complaint or query by the
NCA,509 while the most common type of complaint for
SCP applications also related to cars.510 Tina Leonard

Hodges, Data on the Costs of Consumer ADR schemes, supra note 449, at 11. Available online at:
http://www.csls.ox.ac.uk/documents/CADRCOSTS.pdf.
European Economic Area Standing Committee of the EFTA States, Subcommittee on the Flanking and Horizontal
Policies, EEA EFTA Comment on the Commission’s Proposal for a Directive on Alternative Dispute Resolution and
the Commission’s Proposal for a Regulation on Online Dispute Resolution, supra note 103.
Hodges et al, supra note 7, at 431
Stuyck et al, An Analysis and Evaluation of Alternative Means of Consumer Redress Other Than Redress Through
Ordinary Judicial Proceedings, Final Report, supra note 11, at 7.
Ibid., at 8.
In 2011, the NCA received 46,951 queries, complaints and requests for information (excluding contacts regarding
personal finance). Of these 11.2% (5,259 approximately) were “vehicle related”. It should be noted that it is not
apparent what percentage of these were legitimate complaints suitable for a consumer ADR scheme to consider.
See: NCA “Annual Report” at 37. Available online at:
http://corporate.nca.ie/eng/About/Annual%20Reports/NCA-2011-Annual-Report.pdf.
In 2011 the Courts Service recorded 330 or 8% of SCP applications under the heading of “cars.” Available online at:
http://www.courts.ie/courts.ie/library3.nsf/66d7c83325e8568b80256ffe00466ca0/9a3deea746c1cbca802578e
90042f36b?OpenDocument.
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reports that SIMI received 379 complaints in 2011,511
whilst the SIMI/CIArb arbitration scheme512 heard
a relatively modest fourteen disputes.513 Further
consumer ADR entities or Ombudsmen514 could be
created by statutory measures in sectors of high public
interest.515
Both the proposed Directive and Regulation contain
provisions requiring the provision of information to
consumers and traders. Subject to proposed amendments, this information may relate to national, crossborder, online and offline consumer disputes. As noted
previously, subject to the final scope of the proposed
Regulation,516 it would make some organisational sense
for a residual entity to undertake the information
provision role outlined in the Regulation.517 Thus
one entity would provide consumers or traders with
information regarding all ADR queries, as well as either
dealing with the dispute itself or directing disputants
towards the appropriate national or cross-border
consumer ADR scheme where one exists. This could
reduce any consumer confusion as to which organisation
to contact when a dispute arises as only one entity
would need to be promoted to and remembered by
consumers. Thus, the residual entity would become
the focal point for all consumer ADR disputes, which
in turn may aid the monitoring duties of the State
under the proposed legislation.518

511

512
513
514

515

516
517
518

519
520
521
522

The method by which any residual consumer ADR
entity would resolve disputes is one requiring further
research and will largely depend on the likely number
of disputes it would receive. It may prove cost efficient
to instigate a structure similar to that of the Ombudsman schemes examined earlier in this report, whereby
an Ombudsman or Ombudsman styled figure519 would
have the authority to delegate functions to suitably
qualified case handlers who could resolve straight
forward disputes. These case handlers would in turn
have the facility to refer complex disputes requiring
further examinations to a more senior level occupied
by the Ombudsman.
It is noted that where decisions are made by a panel,
there is symbolic value in including representatives
from both consumer and business interests.520 In
addition, possible cost savings could be made where
sectoral expertise is included on the panel.521 However,
it may be impractical for an entity providing consumer
ADR coverage to a wide variety of business sectors
to have an expert available to consider every dispute
received. Any apparent lack of expertise could be
addressed by establishing a panel of three, comprising
of one representative each from consumers’ and
traders’ interests, as well as an independent Chair,
meeting at set times during the year to consider
complex disputes.522

Although of this total over one 130 were outside the scope of the SIMI’s complaints process (i.e. new cars, non-member
garages, garages than had ceased trading). Of the 246 remaining complaints, 122 were resolved by SIMI’s internal
complaints procedure. Unresolved complaints can be referred to SIMI’s Standards Tribunal who in 2011 found
in favour of the consumer in 59% of cases heard. See: Leonard, Consumer Affairs with Tina Leonard Car Complaints.
Available online at: http://www.rte.ie/radio1/todaywithpatkenny/2012-05-24.html. Also see: SIMI, Annual Report 2011–
2012. Available online at: http://files.simi.ie/Utilities/SIMI%20Annual%20Report%202011%20to%202012.pdf.
See: http://www.arbitration.ie/schemes.
Leonard, Consumer Affairs with Tina Leonard Car Complaints, supra note 510.
Hodges et al notes that the title of Ombudsman should be reserved for adequately independent and impartial people
and organisations. See: Hodges et al, supra note 7, at 401 and point 4 at 450. Recently introduced legislation also
prohibits the use of the title of Ombudman without authorisation or consent from the relevant Minister unless that
person or organisation had been using the title of Ombudsman prior to the 9th of July 2008. See: section 15 of the
Ombudsman (Amendment) Act 2012. Available online at:
http://www.irishstatutebook.ie/pdf/2012/en.act.2012.0038.pdf.
Transport may well be an area that would benefit from an Ombudsman scheme given the volume of disputes it can
create.
As well as the scope of the ODR facilitators created by the proposed Regulation.
Proposal for an ODR Regulation, supra note 2, article 6.
The proposed Directive calls for a competent authority to be in charge of monitoring the functioning of ADR entities
operating in that Member State and for these competent authorities to publish regular reports on the development
and function of those entities.
This is not to be confused with the Office of the Ombudsman, which is a non-notified dispute resolution mechanism.
Hodges, The Hidden Cost of Consumer ADR: Redress and Behaviour, supra note 14, at 4
Ibid.
As previously mentioned, the proposed Directive allows for an extension to the ninety day timeframe for the resolution
of disputes in the case of complex disputes. This extended timeframe would facilitate the sitting of panels for
more complex cases received. Those representing consumer and business interests may do so on a rotational basis
or in accordance with the disputes received.
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During the course of this research the Dublin Dispute
Resolution Centre523 (DDRC), or the Dublin International
Arbitration Centre as it is also known, was established.524
The DDRC is a joint venture between the Bar Council
of Ireland and CIArb and aims to operate as a, “one-stop
shop” for dispute resolution.525 Interviews conducted
with representatives of this new initiative highlighted
the presence of purpose built dispute resolution
facilities and infrastructure, as well as easy and cost
efficient access to personnel possessing high levels
of legal and analytical skills in the form of newly
qualified barristers, for the determination of high
volume, low value complaints. An interest was also
expressed by those representatives in further discussing
with all relevant parties any role the DDRC might be
able to fulfil in relation to the future consumer ADR
landscape in Ireland.
It is submitted that further analysis is needed to
ascertain whether the DDRC may be of assistance in
the establishment of any residual cross-sectoral entity.
In particular, an examination of any cost efficiencies
that may be made by housing any residual entity within
the DDRC’s premises and how cost efficient it would
be to have access to newly qualified barristers, either
as part of the residual entity’s own dispute resolution
process or through the outsourcing of such functions
(which will be discussed in detail below), is required.
Hodges et al note that a residual consumer ADR scheme
may be designed to encourage traders and trade
associations to establish their own sector-specific
schemes with the effect of reducing the number of
disputes covered by the residual entity and, therefore,
the associated costs.526
Establishing a cross-sectoral consumer ADR entity
may involve a greater financial burden on the State
than a system entirely composed of sector specific
industry backed consumer ADR entities. It is submitted
that a structure such as this provides the most time
efficient method in providing the complete, or as
close as possible, full sectoral coverage sought by the
proposed Directive.527

523
524

525
526
527
528
529

530

2

Sector Specific ADR entities are created to ensure
full consumer ADR coverage.

This approach would mirror the Dutch model (analysed
earlier in this report) involving a sector specific
consumer ADR entity being established in all sectors
so as to provide the complete coverage as envisaged
in the proposed Directive.528 The division of the
economy into specific sectors will obviously need
to take into account the potential for each sector to
generate consumer disputes, while also investigating
the possibility of merging sectors which may have
a low volume of complaints, or similar dispute
characteristics, in order to create a viable sectoral
ADR entity. Further research is needed regarding the
potential volume of disputes any sectoral or residual
consumer ADR entity would be likely to receive.
It is proposed that the operation of this model would
have similar foundations as that of the SGC system,
i.e., based on a set of sectoral general terms and
conditions or a code of practice which would be agreed
through negotiations between business representatives
in that sector and consumer interest groups. It is
important that each sector’s consumer ADR scheme
would demonstrate common traits of consistency and
predictability in their operation, whilst also allowing
for the any diversity necessary to deal with individual
sector specific disputes. This consistency of operation
may be more easily monitored where the organisation
representing consumers’ interests remains the same for
each negotiation of a sector’s terms and conditions.529
A fair and consistent approach, leading to predictable
outcomes, would help to maintain the quality of the
scheme, as well as avoiding confusion amongst the
parties. This in turn would assist in building consumer
and trader trust in the individual scheme itself, as
well as its providers and the consumer ADR system as
a whole.530 As is the case in the Netherlands, it would
be envisaged that a scheme such as this would be
funded primarily by the business community making
it an attractive option for the State.

Hereinafter referred to as the DDRC.
The centre was opened on the 1st November 2012. For a greater discussion on the matter see:
http://www.irishtimes.com/newspaper/finance/2012/1105/1224326142218.html.
Ibid.
Hodges et al, supra note 7, at 436.
Proposal for a Directive, supra note 1.
Ibid., at 4.
Under section 88 of the Consumer Protection Act 2007 the NCA may play a role in the reviewing or approving of
codes of practice submitted by traders or representatives of groups of traders. Available online at:
http://www.irishstatutebook.ie/2007/en/act/pub/0019/sec0088.html#sec88.
Hodges at al, supra note 7, at 401.
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As against this, it has taken forty years for the
Netherlands to arrive at its current stage of sectoral
ADR coverage. It is submitted that Ireland does not
have such a deeply ingrained commitment to ADR
and, in light of the limited timescale within which
each Member State must implement the proposed
Directive,531 the adoption of a similar model with
a view to achieving compliance with the proposed
Directive would be unrealistic without a major
financial stimulus measure to accompany it.
As noted earlier in this report, a scheme such as this
would have to overcome issues in relation to gaps in
coverage, funding, case fees and culture. A system
such as this, to become effective within the period
of time permitted for Member States to transpose the
proposed legislation into national law, would require
a high level of business “buy in” to the legislation
and the idea of consumer ADR as a whole. In
compiling this report, it was not readily apparent
that the requisite appetite existed amongst the Irish
business community yet.

3

Residual cross-sectoral entity with determinative
functions outsourced.

The structure of this model would be similar to that
described for option one, in that it would feature a
residual entity supplemented by a number of sectoral
consumer ADR entities for those sectors generating
a high volume of disputes. One difference between
the models would be the role played by the residual
body in the resolution of any disputes. While it would
continue to make a contribution at the early stages
of the process, the final adjudicative or determinative
functions, whichever it may be, would be undertaken
by an external organisation meeting the criteria set
out in the proposed Directive. Under this structure,
the staffing levels required for the residual entity
would be reduced as their involvement in the handling
of consumer disputes would be limited to providing
information and advice to consumers at the first stage
of the dispute resolution process, or alternatively,
would include the facilitation of communication
between the trader and consumer at the next stage
of the process.532
The determinative stage of the dispute resolution
process could be outsourced to either a newly formed
entity for this specific purpose or alternatively to one
developed upon the framework of an existing ADR
entity, once compliance with the Directive has been
demonstrated. It is also noted that the proposed
Directive permits traders established in one Member
State to be covered by an ADR entity which is located
in another Member State,533 which may in turn increase
the number of potential candidates to fulfil the role
of the external organisation.534 Hodges et al note that
there is “no structural reason” why consumer ADR
entities could not provide services to consumers and
businesses in other countries, particularly where those
consumer ADR entities can offer sectoral expertise.535
The outsourcing of the latter stages of the dispute

531
532

533
534

535

Eighteen months from promulgation.
Cost efficiencies may be the determining factor of the exact role. A more substantial role played by the residual entity
may reduce the number of disputes forwarded to the external dispute resolution provider and consequently lower its
operational costs. This may have benefits for the State depending on the manner in which the scheme is funded.
One option is that the State receives a membership fee from the trader/trade association, as well any applicable
case fees and pays any external organisation resolving the disputes on a per case referral basis. A second option
which may incentivise dispute resolution entities to fulfil this role would be if the State funded the staffing and
running cost of the residual entity, while the external organisation would receive those membership and case fees
mentioned above. This may also lead to a more rapid increase in consumer ADR coverage as the external organisation
would have an economic incentive for recruiting greater numbers of trade associations and traders to its scheme.
Proposal for a Directive, supra note 1, recital 14, at 9.
CEDR Ireland, CEDR UK and the CIArb Irish Branch have been approached about the feasibility and commercial
viability of each organisation undertaking such a role. No response on this subject was received at the time of writing.
It is noted, however, that CEDR UK currently operates a residual or “catch all” scheme for consumer disputes not
covered by sector specific ADR schemes through its Independent Consumer Redress Services (ICRS). While the scheme
may not be in complete compliance with the proposed Directive in its current guise (especially in regard to cost to the
consumer, a greater volume of complaints may allow for certain economies of scale to be achieved) such a scheme
could provide the foundation for an external organisation fulfilling the role outlined above. For further information on
the ICRS see: http://www.idrs.ltd.uk/?p=36&parent=33&lang=e and also Hodges et al, supra note 7, at 433 and 435.
Hodges et al, supra note 7, at 433.
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resolution process may provide opportunities for
reducing costs incurred by any residual consumer
ADR entity through reduced staffing levels and by
incentivising the external organisation to extend ADR
coverage and to promote the scheme. However, it is
suggested that the outsourcing of part of the consumer
ADR process may also raise issues regarding consumers’
perception of any scheme, consumer confusion
regarding whom they should turn to when a dispute
arises, the efficient monitoring of the scheme and an
additional challenge in complying with the proposed
Directive’s ninety day time period for the resolution of
complaints.536 This outsourcing may magnify the issues
raised above and give rise to even further difficulties
where the external organisation is located within
another Member State. In particular, issues such as
awareness of local legal measures and the impracticalities of oral hearings would need to be addressed.
Where the external dispute resolution entity was also
serving the same role across many Member States,
Irish traders and the Irish State would also miss the
opportunity of gaining any competitive advantage
offered by the provision of a bespoke scheme offering
greater efficiencies for consumers and traders than
their competitors.
It is submitted that without dependable information
in relation to the number of disputes any national
residual consumer ADR entity may receive, and what
proportion of those would need referral to the external
organisation for adjudication/determination, it will be
difficult for any potential candidates interested in
providing that service to make any conclusions regarding
its viability. This combined with the requirement for
the external organisation and its scheme to comply
with the proposed Directive will reduce the number
of potential candidates available within the timeframe
for the implementation of the proposed legislation.

536

Proposal for a Directive, supra note 1, article 8(d).
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Conclusion
Hodges describes the proposed legislation as “ambitious” and “very welcome initiative,”537 as well as a “promising
move towards a comprehensive solution for consumers to access out of court schemes.”538 It is submitted that for
Ireland the proposed legislation also represents an opportunity to take the first steps towards creating a culture
of “resolving disputes out of court as a primary mechanism and as an alternative to the courts.”539
Recent reports of disputes between State and semi-State bodies being litigated540 suggest that a change of
culture is required not just amongst consumers and traders, but also at State level. That is not to say that some
progress has not already been achieved in the promotion of ADR in Ireland. Recent and impending introduction
of legislation in relation to mediation and arbitration illustrate a commitment to ADR. The recent opening of the
DDRC and the creation of industry established consumer ADR entities, such as the DCRS, are further indications
that ADR is gaining an increasingly strong foothold in the Irish legal landscape.
It is submitted that the establishment of a national consumer ADR structure similar to the model described
in option one herein provides an effective approach to continuing the growth of ADR in Ireland, whilst also
representing the most efficient way of ensuring compliance with the proposed legislation, budgetary constraints
permitting.
It should be noted that near the completion of this report, it was envisaged that the European Parliament would
adopt the ADR/ODR legislative package in plenary in early 2013, with the date of first reading being 12th March
2013.

537
538
539
540

Hodges et al, supra note 7, at 22 and 23.
Ibid.
Ibid., at 130
The Sunday Times, Comreg under Fire on An Post, Business and Money Section, 21st October 2012, at 1.
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